Vol. XXXIV, No. 9
September 2017

THE REPORTER

THE ENVIRONMENTAL AND
LAND USE LAW SECTION
Janet Elizabeth Bowman, Chair • Jacob T. Cremer, Editor • Nikki T. Williams, Co-Editor

www.eluls.org

Effecting Climate Change:
Legislation, Litigation and a Moral Imperative
By Dominick Graziano, Bush Graziano Rice & Platter, P.A.
The current concentration of
greenhouse gases (“GHG”) 1 in the
earth’s atmosphere is higher than it
was fifteen million years ago. Fifteen
million years ago sea level was 75 to
120 feet higher than today, and global
temperatures were 5 to 10ºF higher.2
While it is not scientifically valid to
directly correlate GHG concentrations from one era to another, comparing different eras is a useful exercise
in trying to understand what could
happen. Of course, climate change is
nothing new in the history of earth.3
The issue now is the anthropogenic
impact on climate, and what, if anything, should legislatures and the
judiciary do about it.4
In what follows, we will briefly
discuss the science of climate change,
then generally review global legislative developments, and recent case
law trends, including a detailed discussion of groundbreaking litigation
in the United States. The final section
addresses our moral duty to take
action.
Global Climate Change – A Brief
History of the Science
Scientists have known about the
impact on climate from GHGs in the
atmosphere since at least 1896.5 The
science between human-produced
GHG and its effect on climate was
crystallized by G. S. Callendar in
1938. By studying temperature
records from around the world, a difficult task in his time, Callendar concluded that “the planet’s temperature
was increasing; and that CO2 levels
in the atmosphere were rising.”6 Of
course, the world was preoccupied
with a great depression, and impending war in 1938, not climate change.

Temperature readings from
around the globe make it clear that
the earth has undergone a consistent warming trend over the last 150
years.7 Although scientists previously
debated whether that warming was
due to human influence, the scientific consensus now leaves no room
for doubt that the majority of warming that has occurred is due to GHG
emissions from human activities.
Anthropogenic [GHG] emissions
have increased since the pre-industrial era, driven largely by economic
and population growth, and are now
higher than ever in history. Their
effects, together with other anthropogenic drivers, have been detected
throughout the climate system and
are extremely likely to have been
the dominant cause of the observed
warming since the mid-20th century.8
So, while a political debate goes
on about whether climate change is
human-induced, the science is settled.9 Scientists estimate that the
concentration of atmospheric CO 2
was 290ppm10 at the beginning of the
Industrial Revolution (circa 1750),
315ppm in 1960, 350ppm in 1988,
370ppm in 2005, and over 410ppm
as of this writing.11 Moreover, scientists predict that climate change will
manifest itself with rising sea levels,
loss of arctic ice, and the inundation
of low-lying areas around the world
resulting in millions of refugees and
loss of life, as well as the material loss
of plant and animal life.12
Despite scientific acknowledgment
and warnings on the reality of rising
GHG concentrations and its effect on
climate since at least 1979, the United
States has still not adopted legisla-

tion specifically designed at addressing GHG emissions or climate change.
During the 1980s, international
organizations took up the challenge
of climate change, and in 1988, the
Intergovernmental Panel on Climate
Change (IPCC) was jointly created by
the World Meteorological Organization (WMO) and the United Nations
Environmental Program (UNEP) in
response to an appeal by the United
Nations General Assembly.13 Over
the last twenty years, major reports
have been issued by the Pew Center on Global Climate Change14, and
the IPCC.15 These major scientific
reports, along with other scientific
studies, confirm that the earth is
undergoing climate change and that
it is largely anthropogenic in origin.16
The most obvious physical impact
from climate change has been sea
See “Climate Change” page 17
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ON APPEAL

By Larry Sellers, Holland & Knight
Note: Status of cases is as of August
14, 2017. Readers are encouraged to
advise the author of pending appeals
that should be included.
FLORIDA SUPREME COURT
Florida Power & Light Co. v. MiamiDade County, et al., Case No.: SC162277. Petition for review of Third
DCA’s decision in Miami-Dade County,
et al. v. Florida Power & Light Co., et
al., reversing and remanding a final
order of the Siting Board certifying two
nuclear units at Turkey Point as well
as proposed corridors for transmission
lines. The court held that the Siting
Board had the authority to require
that a utility’s transmission lines be
installed underground. Status: Notice
of intent to seek discretionary review
filed December 22, 2016; petition for
review denied February 24, 2017. Note:
Legislation was filed during the 2017
Regular Session to address the court’s
decision, but was not enacted. See HB
1055 and SB 1048.
Beach Group Investment, LLC v.
DEP, Case No. SC16-2084. Petition
for review of Fourth DCA’s decision
in DEP v. Beach Group Investment,
LLC, reversing an order determining
that plaintiff Beach Group Investments, LLC, prevailed in its claim
for inverse condemnation based on
DEP’s refusal to issue the requested
Coastal Construction Control Line
permit. Status: Notice of intent to
seek review by Florida Supreme Court
filed November 16, 2016; petition for
review denied on March 30, 2017.

Charles N. Ganson Jr., as Personal
Representative, et al. v. City of Marathon, Florida, Case No. SC16-1888.
Petition for review of Third DCA decision affirming in part and reversing
in part an order granting summary
judgment in favor of the City and
State on Beyers’ taking claim. 38 Fla.
D. 2286 (Fla. 3rd DCA, November 6,
2013), rehearing en banc denied on
September 14, 2016. Status: Notice
of intent to seek review by Florida
Supreme Court filed October 13,
2016; petition for review denied on
April 13, 2017.
Hardee County v FINR II, Inc.,
Case No. SC15-1260. Petition for
review of the Second DCA’s decision
in FINR v. Hardee County, 40 FLW
D1355 (Fla. 2d DCA June 10, 2015),
in which the court held that “the
Bert Harris Act provides a cause of
action to owners of real property that
has been inordinately burdened and
diminished in value due to governmental action directly taken against
an adjacent property,” and certified
conflict with the 1st DCA’s decision in
City of Jacksonville v. Smith, 159 So.
3d 888 (Fla. 1st DCA 2015 ) (question
certified). Status: On May 25, 2017,
the court reversed and approved
the First DCA’s holding in Smith
that the Bert Harris Act does not
apply to claims arising from government action that regulates property
adjacent to the claimant’s property;
motion for rehearing denied July 17,
2017.

R. Lee Smith, et al. v. City of Jacksonville, Case No. SC15-534. Petition
for review of the First DCA’s decision in City of Jacksonville v. R. Lee
Smith, et al., in which the majority
of an en banc court determined that
a property owner may not maintain
an action pursuant to the Bert Harris Act if that owner has not had a
law, regulation, or ordinance applied
which restricts or limits the use of the
owner’s property. 159 So. 3d 888 (Fla.
1st DCA 2015). Status: Jurisdiction
discharged on May 25, 2017. Note:
Legislation enacted during the 2015
Regular Session clarifies that the
Bert Harris Act is applicable only to
action taken directly on the property
owner’s land and not to activities that
are authorized on adjoining or adjacent properties. See Chapter 2015142, Laws of Florida.
FIRST DCA
Lundquist v. Lee County, Case No.
1D17-22. Appeal from a final order
by the Administration Commission
determining that the amendment to
the Lee County comprehensive plan
is in compliance, notwithstanding
that the ALJ recommended otherwise. Status: Notice of appeal filed
January 3, 2017.
Florida Pulp and Paper Association Environmental Affairs, Inc. v.
DEP, Case No. 1D16-4610. Appeal
from final order dismissing challenge to proposed DEP water quality
See “On Appeal” next page
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From the Chair
By Janet Elizabeth Bowman
As we embark on a new Florida
Bar year, I encourage each of you
to increase your involvement with
the ELULS Section by volunteering
for one or more Section committees
covering section activities including
CLE, Treatise, Law School Liaison,
Florida Bar Journal, Membership,
Public Interest, Affiliate, Internet,
Young Lawyers and Section Reporter
or to participate on a committee that
focuses on a substantive practice area
including: Land Use; Pollution Assessment, Remediation, Management and
ON APPEAL

from previous page

standards rule as untimely. Status:
Reversed on July 11, 2017; motion
for rehearing denied August 10, 2017.
Note: Two other appeals from this
final order also were filed in the Third
DCA. See below.
Destin Pointe Owners’ Association, Inc. v. DEP and Destin Parcel
B, LLC, Case No. 1D16-4573. Appeal
of DEP Final Order dismissing the
Association’s amended petition for
formal administrative proceedings
with prejudice. The amended petition
seeks to challenge DEP’s issuance of
a letter of consent to Destin Parcel
B, which authorizes commercial, revenue-generating uses upon certain
sovereign submerged lands, adjacent
to property owned by the Association
and its members. Status: Affirmed per
curiam on July 27, 2017.
THIRD DCA
Florida Retail Federation, Inc., et
al., v. The City of Coral Gables, Case
No. 3D17-562. Appeal from final summary judgment upholding the City of
Coral Gables ordinance prohibiting
the sale or use of certain polystyrene
containers, after determining that
three state laws preempting the ordinance are unconstitutional. Status:
Notice of appeal filed March 15, 2017.
City of Coral Gables v. Rich and Silver, Case No. 3D17-206 and -213. Petition for writ of prohibition restraining
circuit court from exercising jurisdiction
over a consistency challenge to a small
scale plan amendment. Status: Oral
argument set for December 5, 2017.

Prevention; Natural Resources; and
Energy. The Executive Council of the
ELULS Section would love to involve
you, whether you are a first-year
attorney, government lawyer, nonprofit attorney or partner with years
of experience. Joining a committee
is a great way to meet lawyers from
around the state and learn about a
variety of environmental and land
use law practices. To join a committee, please email me at Janet_Bowman@tnc.org and the ELULS Program Administrator, Jeremy Citron,

JCitron@floridabar.org, and tell us
which committee(s) you would like to
join. In addition, this year the Section
is planning a variety of continuing
legal education opportunities that
include three live events as well as
our popular webinar series. Information on these events will be posted
on the Section website, http://eluls.
org and through the section listserv.
Finally, I welcome your suggestions
on making 2017-18 a productive year
for the ELULS section.

City of Miami v. DEP, Case No.
3D16-2129 and The Seminole Tribe of
Florida v. DEP, Case No. 3D16-2440.
Appeals from final order dismissing
challenge to proposed DEP water
quality standards rule as untimely.
Status: Notice of appeal filed September 15, 2016 and October 28, 2016,
respectively; oral argument set for
September 11, 2017. Note: Another
appeal from this final order also was
filed in the First DCA. See above.

tions were not made to avoid wetland impacts and cumulative adverse
effects and the project would cause
significant environmental harm. In
its final order, SWFWMD concludes
that the mitigation proposed by the
applicant is sufficient and that reduction and elimination of impacts to
wetlands and other surface waters
was adequately explored and considered. Status: Affirmed per curiam on
March 21, 2017.
The Town of Ponce Inlet v. Pacetta,
LLC, Case No. 5D-14-4520. Appeal
from trial court judgment that Town
is liable for taking as a result of
enactment of planned mixed use
redevelopment of waterfront property, including by referendum. Status:
Oral argument held June 14, 2016;
reversed and remanded on June
16, 2017; motion for rehearing and
rehearing en banc filed July 3, 2017.

FIFTH DCA
McClash, et al., v. SWFWMD, Case
No. 5D15-3424. Appeal of SWFWMD
final order issuing environmental
resource permit (ERP) to Land Trust
for its proposed project on Perico
Island in Bradenton, over a contrary
recommendation by the administrative law judge. The ALJ recommended that SWFWMD deny the
ERP because practicable modifica-

Is your
E-MAIL ADDRESS current?
Log on to The Florida Bar’s website (www.
FLORIDABAR.org) and go to the “Member Profile”
link under “Member Tools.”
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A Seat in the Boardroom for Agroforestry
By Christopher J. Hunter1

When Florida hosted the first ever World Congress
of Agroforestry thirteen years ago this summer, representatives from 82 nations attended. In their “Orlando
Declaration,” the attendees lifted up the potential of
agroforestry practices to improve the health and welfare
of people and the environment. They looked forward to
increased agroforestry research and its application, and
called on governments throughout the world to highlight
how agroforestry can help reduce poverty.
Today, thanks in part to the agroforestry research
and extension leadership at the University of Florida,
agroforestry’s potential is science-based, scalable, and a
useful tool in global poverty reduction efforts. The next
step is to integrate agroforestry into the mainstream
global economy.
With corporations throughout the United States
increasingly embracing sustainability principles in their
business operations, agroforestry soon may find a future
in boardrooms. Private sector investing in agroforestry
practices aligns with the “triple bottom-line” mentality
present at some of today’s most successful multinational
companies. Executives, shareholders, investors, business
partners, and customers recognize that financial profitability, environmental stewardship, and social responsibility are interrelated drivers of business value. And
the law, informed by modern social norms and consumer
expectations, may finally be on their side. But first, what
exactly is agroforestry?
Agroforestry is the intentional integration into cropland or grazing land of trees or shrubs to provide multiple
services or benefits. The concept of multiple-use/multiple
benefit undergirds each of the five major agroforestry
practices: riparian forest buffers, windbreaks, silvopasture, alley cropping, and forest farming.
Riparian forest buffers illustrate how an agroforestry
practice can simultaneously improve water quality,
reduce agribusiness externalities, create socially valuable ecosystem goods and services, and generate secondary income. Riparian forest buffers involve planting and
maintaining trees, shrubs, and grasses along agricultural
waterways. A riparian forest buffer reduces non-point
source pollution by slowing and naturally filtering agricultural run-off while also reducing soil erosion, stabilizing streambanks, increasing biodiversity, and, depending
on design, generating harvestable secondary crops.
Silvopasture illustrates how an agroforestry practice
can increase an agribusiness’ resilience to climate change

while also creating a secondary income stream. Silvopasture involves planting trees on grazing land, typically in
rows to promote efficient harvesting of timber as well
as maximize shade for cattle. Pine trees are commonly
used in silvopasture and can produce pine straw as well
as timber. While the time horizon for a return on a timber harvest investment in a silvopastoral system may
be long term, the benefits on cattle production are near
term. Research performed on a farm in Chipley, Florida
several years ago demonstrated how shade for cattle in
a silvopastoral system increased grazing efficiency. More
efficient grazing, in turn, can result in improved cattle
performance, which ultimately reduces time to market
and with a better product.
Now that we know what agroforestry is, we can see
how modern businesses, which seek out and implement
the best sustainability practices for competitive advantage, could benefit. Agroforestry practices are precisely
the types of multiple-use, multiple-benefit practices that
businesses prize in an era of leveraging ever greater value
from existing resources.
Businesses, particularly shareholder-owned public
companies, execute on environmental sustainability
programs within a complex legal framework. Today, that
framework makes room for triple bottom-line practices.
Well-established legal principles afford a company’s officers and directors broad discretion to exercise business
judgment to maximize profitability. So long as a company
can rationally connect a business activity to profitability,
the company’s decision to engage in that activity will
receive deference if shareholders sue.
For businesses that use or produce agricultural products, agroforestry practices have a proven rational connection to profitability. By integrating these practices
into business operations and throughout a supply chain,
agroforestry can become part of a new set of sustainability
solutions for a broad cross-section of businesses.
The Orlando Declaration’s call thirteen years ago for
governments to highlight agroforestry practices as a way
to reduce global poverty can be joined today with a call for
businesses to incorporate agroforestry practices into sustainability programs. Reduced poverty, increased water
quality, and improved climate change resilience—quite a
triple-bottom-line return on an agroforestry investment.
Endnotes
1 The author is a lawyer and Adjunct Professor of Law in the Tampa
Bay area.
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September 2017 Case Law Update
by Gary K. Hunter, Jr., Hopping Green & Sams
Town of Ponce Inlet v. Pacetta,
LLC, 2017 Fla. App. LEXIS 8842
Background
The Town is a small community
located in Volusia County, just south
of Daytona Beach. The Town is bordered by the Halifax River and the
Atlantic Ocean, which allows for the
development of desirable waterfront
property. The Town is mostly residential, with limited commercial development; Pacatta’s being the middle of
three waterfront properties.
In 2003, the Town adopted a Comprehensive Land-Use Plan consistent
with Florida’s statutes and regulations, which created a “riverfront
commercial” land-use category. This
category placed certain limits on
commercial building and prohibited
the construction of new marinas, as
well as the expansion of old ones. In
2004, the Town enacted a Riverfront
Overlay District (ROD). Over the
course of three years, Pacetta bought
ten parcels of land, totaling 16 acres.
The ten acres, collectively one parcel, consisted of a myriad of different land use classifications. Pacetta
prepared to develop the parcel as a
waterfront project to be known as
Villages of Ponce Park. This project—with encouragement from the
Town—transformed into a “delightful mixed-use planned waterfront”
development.
However, Pacetta’s proposed plan
was inconsistent with the Town’s
2003 Comprehensive Land-Use Plan
and 2004 ROD. Therefore, in order
for Pacetta to proceed with its development plan, it needed the Town to
amend its Comprehensive LandUse Plan and “relax” its ROD. The
Town began taking steps to allow
for Pacetta’s project, but in 2007,
citizens began to vehemently oppose
the development project. In 2007, the
Town passed an ordinance proposing
an amendment to its town charter,
which allowed citizen’s initiatives in
conjunction with land-use actions.
Furthermore, the Town passed a yearlong moratorium, and in 2008, the
Town’s council approved an amendment to its Comprehensive Land-Use
Plan which deleted the square foot
limits on commercial buildings and
allowed both wet and dry boat storage

in the riverfront area.
While the aforementioned
occurred, an election for town council took place, which resulted in three
new councilmembers whom opposed
Pacetta’s project. Additionally, the
ballot contained a referendum resulting from a citizen’s initiative petition to amend the town charter so
that land-use restrictions already in
place would be elevated to the status
of an immutable charter provision,
which if passed, would effectively
bar Pacetta’s project. The prohibition
was significant to Pacetta because
the operation of a large dry stack
boat storage facility on portions of
Pacetta’s property made its entire
development project economically
feasible. Lastly, the outgoing council,
on its second reading, rejected the
previously acceptable amendment to
the Town’s Comprehensive Land-Use
Plan. In lieu of the above circumstances, Pacetta sued the Town.
Specifically, Pacetta sued the
Town to invalidate the town charter amendment and the ordinance
that amended the Comprehensive
Land-Use Plan to include the above
restrictions. Pacetta argued the charter amendment and the conforming
ordinance affected only its singular
sixteen-acre parcel of property and
thus violated section 163.3167(2),
Florida Statutes. At the time, this
statute prohibited local initiates or
referenda in regard to development
orders or comprehensive plan amendments affecting five or fewer parcels.
In Town of Ponce Inlet v. Pacetta,
LLC, 63 So. 3d 840 (Fla. 5th DCA
2011) (Pacetta I), this court granted
summary judgement for Pacetta,
finding that the sixteen acres did
indeed constitute one parcel of property and not ten separate parcels, as
Pacetta bought them. As a result of
this holding, the ordinance changing
the Comprehensive Land-Use Plan to
the referendum was also invalidated.
Then, in May 2010, Pacetta filed
suit and (I) sought compensation for
an “unconstitutional ‘taking’/inverse
condemnation” in violation of the
United States Constitution and the
Florida Constitution; (II) alleged a
denial of substantive due process and
equal protection under both constitu5

tions; (III) alleged denial of procedural due process under both constitutions; and (IV) sought statutory
damages for the “inordinate burdening” of its real property by the Town’s
regulation pursuant to the Bert J.
Harris, Jr., Private Property Rights
protection Act (Harris Act).
The trial court determined that
the four causes of action asserted
by Pacetta proceeded on the single
assumption that Pacetta “had a vested
interest in the option or obligation to
construct and operate the mixed use
planned waterfront development that
had been discussed and submitted
in concept to the town.” The trial
court further determined that the
threshold issue it had to decide upon
was whether Pacetta had established
“a vested right in its favor based on
the concept of equitable estoppel,
to nevertheless construct and build
this mixed use planned water front
development.” The court explained
that the doctrine of equitable estoppel precludes a municipality from
exercising its zoning power where the
“property owner (1) [relying] in good
faith (2) upon some act or omission of
the government (3) has made such a
substantial change in position or has
incurred such extensive obligations
and expenses that it would be highly
inequitable and unjust to destroy the
right he acquired.”
The trial court found in favor of
Pacetta on all four counts. First, the
court took all ten parcels bought by
Pacetta and determined one by one
if there had been a taking on each
parcel. On parcels 1, 3, 4, and 10,
the court concluded takings. On the
other six parcels, the court declined
to establish takings. On the parcels in
which the court did not find takings,
under counts (II) and (III), the court
found Pacetta entitled to damages
based on the Town’s equal protection
and substantive and procedural due
process violations. Lastly, the court
found that Pacetta “clearly established the action[s] of [the] Town had
inordinately burdened Pacetta’s property under the Harris Act.” The Town
appealed the portion of the non-final
liability order finding liability Under
the Harris Act. The Town appealed.
continued...
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In Town of Ponce Inlet v. Pacetta,
LLC, 120 So. 3d 27 (Fla. 5 th DCA
2013) (Pacetta II), the Fifth District
Court of Appeals reversed the liability order finding the Town liable to
Pacetta under the Harris Act. The
court explained that
Equitable estoppel can be
invoked only when a property
owner relies in good faith
upon some government action.
No good faith reliance was
established in this case. At
the time Pacetta purchased
i t s p r o p e r t i e s , [ To w n ’ s ]
Comprehensive Land-Use Plan
expressly prohibited the type
of development which Pacetta
proposed for its properties. Any
assurances by town officials that
the Comprehensive Plan would
be amended so as to authorize
Pacetta’s development plans
could not be relied upon in good
faith by Pacetta, since town
officials lacked the authority
to unilaterally amend the
Comprehensive Land-Use
Plan….
On remand, the Town moved the trial
court to reconsider its liability order
as to the remaining counts. The trial
court acknowledged that its liability order was no longer sustainable
based on the equitable estoppel theory that was then contrary to the “law
of the case.” However, the trial court
denied the motion and concluded in
an unelaborated order that “its remaining findings in the liability order
provided ‘sound support’ for Pacetta
on the three remaining counts.”
The jury trial regarding damages
occurred in September 2014, and the
town moved for a directed verdict
on counts (II) and (III), arguing that
Pacetta did not provide evidence of
damages based on the alleged equal
protection and due process allegations. Pacetta requested that, if the
court did not grant the motion, the
court should dismiss counts (II) and
(III) with prejudice instead of finding
for the Town. The trial court declined
Pacetta’s request, and a jury returned
a verdict on the “taking” count finding the fair market value of parcels
1 and 10 to be $18 million, and the
value of parcels 3 and 4 to be $1.85

million. The court entered judgement
in favor of Pacetta in the amount of
$30,775,248.29. As to counts (II) and
(III), the court entered an amended
final judgement in favor of the Town
on Pacetta’s state constitutional
claims, but kept intact Pacetta’s federal constitutional due process and
equal protection causes of action. An
appeal followed.
Pacetta’s Regulatory Inverse
Condemnation Claim
The District Court of Appeals for
the Fifth Circuit determined that no
typical taking by eminent domain
occurred in this case because a typical taking by eminent domain “is
accomplished through an eminent
domain action, which provides for a
‘direct government appropriation or
physical invasion of personal property.’” Instead, Pacetta asserted an
inverse condemnation claim, which
the court defined as “a cause of action
by a property owner to recover the
value of property that has been de
facto taken by an agency having the
power of eminent domain where no
formal exercise of that power has
been taken,” otherwise known as a
regulatory taking.
The court discerned two types of
regulatory takings: total or partial.
The first step in analyzing whether
the taking was total or partial was
to determine if the parcel constituted
one parcel or ten separate parcels.
While the Town argued that the court
should treat the parcel as one singular parcel, Pacetta urged the trial
court to treat the property as ten
separate parcels, as the parcels were
purchased as ten separate lots. The
court turned to the doctrine of judicial
estoppel, which provides that “‘one
who assumes a particular position or
theory in a case,’ and secures court
action thereby, ‘is judicially estopped
in a later phase of that same case,
or in another case, from asserting
any…inconsistent position toward
the same parties and subject matter.’”
As Pacetta successfully defeated the
Town on the premise of one singular
parcel instead of ten in Pacetta I,
Pacetta was estopped from taking the
opposite position in the current case.
Total vs. Partial Taking
After determining that the parcel should have been treated as one
parcel, the court of appeals moved to
determine whether or not the regulatory taking was a total or partial
6

taking. A total taking occurs when
the government’s regulations deny
a party of all economically beneficial or productive use of its property,
which is what Pacetta alleged in its
complaint. As taking jurisprudence
does not divide a single partial into
discrete segments, and the trial court
found that six of the ten parcels maintained economically beneficial uses.
Thus, the court found no total regulatory taking existed.
A partial regulatory taking must be
analyzed according to three criteria:
(1) the economic impact of the regulation on the claimant; (2) the extent to
which the regulation interfered with
distinct investment-backed expectations; and (3) the character of the
government action. Following Pacetta
II, the “Town moved the trial court to
reconsider its liability order because
the equitable estoppel predicate upon
which recovery for each count was
based, including the taking claim
in count (I), was determined to be
inapplicable.”
The court carefully reviewed the
transcript from the Town’s motion for
reconsideration of the takings claim,
and at no point during the hearing
was an analysis of the aforementioned three-pronged test standard
for finding of a partial taking discussed. Additionally, the trial court’s
analysis focused on whether there
was a total taking of each individual
parcel. The court of appeals found
that the trial court misapplied the
partial taking standard. Because the
court of appeals determined that the
entire sixteen acres should be treated
as one parcel, it reversed the liability
order and remanded it for new trial
on whether there was a partial taking under the three-pronged test as
applied to the sixteen acre parcel. The
court asserted that the trial court
shall address two other issues regarding Pacetta’s partial taking claim:
(1) whether the claim is ripe; and (2)
whether the futility exception to the
ripeness doctrine applies.
“[A] takings claim challenging the
application of land-use regulations
is not ripe unless ‘the government
entity charged with implementing
the regulations has reached a final
decision regarding the application
of the regulations to the property at
issue.’” The Town argued that the partial taking claim was not ripe because
continued...
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Pacetta failed to submit one meaningful application for developmental
approval specifying its proposed uses
for its property, which would provide
the Town with the opportunity to
grant any waivers allowed by law.
The court of appeals concluded that
the trial court’s finding of fact in its
liability order was unclear regarding
whether Pacetta submitted an application for development. The court
stated that, on remand, the trial court
must make a specific factual determination as to whether Pacetta’s partial
claim taking is ripe in that it submitted the appropriate application.
If the court decides that Pacetta
did not submit the appropriate application for development, the trial court
must address whether the futility
exception to the ripeness doctrine
applies. On remand, the court determined that the trial court should
determine whether the Town had
effectively determined that any other
“development of Pacetta’s property
would be impermissible, causing any
application by Pacetta for development or for an amendment to the plan
to be futile.
Pacetta’s Federal Due Process/
Equal Protection Claims
The Town argued that the trial
court erred when it did not enter
judgment in favor of the Town on
Pacetta’s due process and equal protection claims asserted under the
Federal Constitution but only entered
judgment in the Town’s favor on
Pacetta’s claims for substantive and
procedural due process violations
under the Florida Constitution. Ultimately, the Court of Appeals for the
Fifth Circuit of Florida agreed. In
counts (II) and (III) of its complaint,
Pacetta alleged that the Town’s various actions denied it substantive due
process and equal protection in violation of Article I, section nine of the
Florida Constitution, as well as the
fifth and fourteenth amendments of
the United States Constitution. On
these two counts, Pacetta demanded
damages and a jury trial, but the
court discerned that when a party is
challenging a regulation, statute, or
land on the basis of a denial of substantive and procedural due process,
the remedy is monetary damages.
At a bench trial, the court found for

Pacetta on its constitutional claims
asserted in counts (II) and (III), but
only as to parcels 2, 5, 6, 7, 8, and 9.
The court found that the Town violated Pacetta’s constitutional rights
by: (1) colluding with citizens’ groups
in creating an illegal charter amendment; and (2) committing a “series of
illegal referendum and amendment
of the Town charter to interfere with
Pacetta” and “other conduct” involving only the Pacetta property; and
(3) refusing to accept applications
for building projects since 2004.” The
court concluded this portion of the
trial by stating that any damages on
these counts would be determined
by a jury.
At the jury trial, the court granted
the Town’s motion for an unqualified
directed verdict on both counts. Posttrial, Pacetta argued that the trial
court could not adjudicate its constitutional claims because it reserved
its right to assert its federal constitutional claims in federal court, in
a reservation known as an England
Reservation. An England Reservation
allows a party to return to district
court for disposition of federal claims
should a state court hold against said
party. However, this reservation, the
court decided, was dependent on the
party making the reservation and
not thereafter asking a state court
to resolve the federal issue or issues
that had previously been reserved.
In this case, Pacetta “pursued
both its state and federal due process claims and its federal equal
protection claim and received an
unqualified finding in its favor in the
liability order on both counts, with
the court specifically stating that
the issue of damages on the claims
would be determined by the jury.
Because Pacetta’s counsel did not did
not make an argument that it had
established monetary damages, nor
did it argue for an English Reservation, the Fifth Circuit determined in
this case that failure of such proof of
damages required the granting of a
directed verdict for the Town on all
claims asserted in both counts.
Conclusion
While the court recognized that
the federal court will make its own
determination, it concluded that the
trial court erred in not entering final
judgment in favor of the Town on the
federal constitutional claims asserted
by Pacetta in counts II and III. The
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court directed the trial court to enter
an amended final judgment in favor
of the Town on those two counts,
not restricted by Pacetta’s state law
claims and consistent with its oopinion. For the aforementioned reasons,
the court reversed the liability order
and the final judgment for damages
in favor of Pacetta.
Heine v. Lee County, 2017 Fla.
App. LEXIS 3610
Background
Alico owned over eight hundred
acres of land in Lee County, upon
which North Lake is situated. South
of North Lake is the Heines’ residential property, which faces South
Lake. The Heines enjoy a recreational
easement for the use of North Lake.
In 2010, Lee County amended its
comprehensive plan which changed
the land-use designation for a portion
of Alico’s property to University Community” in an effort to to enhance the
Florida Gulf Coast University Community. After the amendment, Alico
applied to rezone a portion of its property for a Project called CenterPlace,
and the zoning board approved the
resolution. The resolution rezoned
Alico’s property to “Compact Planned
Development” and authorized an
increase in the development for a
myriad of different uses.
Following the Board’s approval the
Heines sued Lee County and Alico,
challenging the resolution on the following grounds: (1) failure to include
enforcement conditions for the construction of a minimum square footage of commercial space and minimum
residential density requirements; (2)
failure to ensure the installations of
paintings, buffers, and landscaping
using xeriscape principles; (3) failure
to ensure that there will be a mix of
housing types sufficient to meet the
varying lifestyle of students, faculty,
administration, and support staff; (4)
failure to obtain prior approval by
the University; (5) failure to give adequate consideration to noise, security,
and visual impacts on the property;
and (6) failure to meet the 2010 plan
amendment’s safety requirements
pertaining to University. The trial
court granted summary judgment to
Alico’s and Lee County’s joint motion,
ruling that the Heines’ challenges
were not within the scope of Florida’s
Consistency Statute because they
did not qualify as uses, densities, or
continued...
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intensities of uses.
The District Court of Appeal for the
Second District of Florida reviewed
the trial court’s Construction of the
Consistency Statute and summary
judgment ruling de novo.
The Heines argued that the trial
court adopted a too narrow and
restrictive reading of the Consistency
Statute, which thwarted its remedial
purpose. However, the Fifth Circuit
was not persuaded, and the court
noted that, while Florida law mandates consistency between a local
government’s comprehensive plan
and its development orders, the type
of claim allowed under the Consistency Statute is not unlimited.
The Consistency Statute
“authorize[s] an aggrieved party to
bring an action to challenge a development order that ‘materially alters
the use or density or intensity of

use on a particular piece of property which is not consistent with the
comprehensive plan.’” After a plain
reading of the text, the Fifth Circuit
concluded, as the trial court did, that
that the Heine’s challenges to the
rezoning resolution did not fall within
the boundaries of the statute.
The Fifth Circuit then looked to
the legislative intent to guide its
analysis regarding construction and
application of the statute. First, the
court looked to the plain language of
the statute, as legislative intent is
first determined by a statute’s text.
As the statute enunciated only three
bases upon which a party may challenge a development order’s inconsistency with a comprehensive plan, the
court found the statute’s language to
be clear and unambiguous. Therefore,
the court did not employ the use of
canons of statutory construction and
refused to address the Heines’ arguments relating thereto.
The Heines next argued that the
Consistency Statute is remedial in

nature and must be read liberally. The
Heines relied on Education Development Center, Inc. v. Palm Beach
County, 751 So. 2d 621, 623 (Fla. 4th
DCA 1999), where the Fourth District
stated that section 163.3215 “‘should
be liberally construed to advance the
intended remedy, i.e., to ensure standing for any party with a protected
interest under the comprehensive
plan who will be adversely affected by
the governmental entity’s actions.’”
However, the Heines conflate the
Consistency Statute’s expansive conferral of standing with the scope of
what a plaintiff with standing may
challenge.” The Fifth Circuit determined that the Consistency Statute
was intended to liberalize standing,
not broaden the scope of what a party
with standing may challenge beyond
use, density, and intensity. Therefore,
the trial court did not err in its construal of the statute. The Fifth Circuit
Court of Appeals for Florida affirmed
the findings of the trial court.

Update on Environmental Initiatives at
Stetson University College of Law: Acting
Locally and Globally
Submitted by Erin Okuno, Foreman Biodiversity Fellow,
Institute for Biodiversity Law and Policy, Stetson University College of Law
Stetson University College of Law
is committed to providing environmental education, scholarship, and
service at the local, national, and
international level. The Institute for
Biodiversity Law and Policy coordinates Stetson Law’s environmental programs and initiatives, and
in 2016, the Institute received the
Distinguished Achievement in Environmental Law and Policy Award
from the American Bar Association’s
Section of Environment, Energy, and
Resources (ABA SEER). Professor
Royal Gardner, the Director of the
Institute for Biodiversity Law and
Policy, accepted the award on behalf
of the Institute. Below are highlights
of the Institute’s 2016–2017 activi-

ties. For more information about the
Institute, please visit www.stetson.
edu/law/biodiversity.

Professor Lance Long, Foreman Biodiversity Fellow Erin Okuno, and Professor Royal Gardner
with the ABA SEER Distinguished Achievement
in Environmental Law and Policy Award
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Contributing to international and
national conservation efforts:
Stetson Law continues to provide
support to the Ramsar Convention on
Wetlands, an intergovernmental treaty
that promotes the wise use and conservation of wetlands. The Ramsar Convention has 169 Contracting Parties worldwide, and Stetson is the only law school
that has a memorandum of cooperation
with the Convention’s Secretariat. First
signed in 2010, Stetson and the Ramsar
Secretariat renewed and extended the
memorandum in 2016. Professor Gardner serves as the chair of the Ramsar
Scientific and Technical Review Panel
(STRP) for the 2016–2018 triennium,
continued...
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having been reappointed after serving
as Chair for the 2013–2015 triennium.
The STRP is the Convention’s scientific
advisory body.

STRP meeting in Switzerland in February with new Secretary General Martha
Rojas-Urrego

In his capacity as STRP Chair, Professor Gardner participated in meetings
in China, Germany, the Netherlands,
and Switzerland (three times). Along
with Dr. Max Finlayson of Charles Sturt
University in Australia, he is a lead
coordinating author for the Global Wetland Outlook: State of the World’s Wetlands and their Services to People. This
will be the Ramsar Convention’s flagship publication and will be launched
at the 13th Conference of the Parties
in the UAE in October 2018.
Over the past year, Erin Okuno, the
Institute’s Foreman Biodiversity Fellow,
and Professor Gardner have continued
to identify scientific articles published
in 2016 that discuss the Ramsar Convention or designated Ramsar Sites.
The Institute provides summaries and
links to the articles to the Ramsar
Forum, which is the Convention’s public
email list with almost 2,000 members.
The summaries will be consolidated and
categorized in a working paper, titled
“Bibliography of 2016 Scientific Publications on the Ramsar Convention or
Ramsar Sites,” which will be available
on SSRN. The project is a recognized
activity under the Ramsar-Stetson
memorandum of cooperation. Stetson
Law student Miles Archabal and the
Institute’s undergraduate interns, Kaitlyn Murphy and Jackson Willis, provided research assistance on the project.
In November 2016, Professor Gardner was approached by the Natural
Resources Defense Council and the
National Wildlife Federation to serve
as the lead attorney for a Sixth Circuit
Court of Appeals amici brief on behalf

of water and wetland scientists to support the Obama administration’s Clean
Water Rule. Dr. Steph Tai of the University of Wisconsin and Erin Okuno
were co-authors of the amici brief, which
was submitted in January 2017 and is
available online at http://stetson.edu/
law/amicicuriae. After the brief was
submitted, the Society of Wetland Scientists (SWS) and six other scientific
societies endorsed the Clean Water Rule
and the brief.
The Environmental Law Institute
and Stetson’s Biodiversity Institute
received a two-year Wetland Program
Development Grant from the Environmental Protection Agency (EPA)
for a project to support the ability of
states, tribes, and local governments to
develop rigorous in-lieu fee (ILF) mitigation programs that yield ecologically
effective and sustainable compensatory mitigation. Stetson will have the
lead on reviewing and analyzing ILF
program instruments for all approved
ILF programs.
Using innovative methods to teach
environmental law:
Thanks to a generous grant by the
Sea Turtle Grants Program, which is
administered by the Sea Turtle Conservancy, Stetson’s Institute for Biodiversity Law and Policy offered a one-credit,
three-day course, “Topics in Biodiversity Law: Sea Turtles,” in August 2016.
Professor Gardner taught this special
course, which educated law and other
graduate students about threats to sea
turtles and the local, state, national,
and international legal and policy
framework to protect them. Thirtythree students participated, including
students at Stetson Law and graduate
students who are pursuing degrees in
marine science, environmental science,
or environmental policy at other universities. Verónica Caceres, the Secretary
Pro Tempore of the Inter-American Convention for the Protection and Conservation of Sea Turtles (IAC), recorded a

Professors Long and Gardner with students at
a recently hatched sea turtle nest at Fort De
Soto Park [Photo credit: Frank Klim]
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video message to teach the students in
the course about the IAC and its recent
activities. The course also included an
optional field opportunity to participate
in a guided tour of a nesting beach at
Fort De Soto Park in Tierra Verde, Florida. James Wilson, the park supervisor,
led the tour, and the students observed
as Mr. Wilson and a colleague performed
a biological survey of a sea turtle nest
that had recently hatched.
Scholarships for the course were
funded by the grant awarded from the
Sea Turtle Grants Program. The Sea
Turtle Grants Program is funded from
proceeds from the sale of the Florida
Sea Turtle License Plate. Learn more
at www.helpingseaturtles.org.

In fall 2016, Professor Gardner
taught International Environmental
Law and (with Dr. Kirsten Work) the
Wetlands Seminar. Students in those
courses learned about environmental
issues both inside and outside the classroom. The International Environmental Law class had a behind-the-scenes
tour at Tampa’s Lowry Park Zoo and
met with Stetson Law alumna, Debbie
Brown, who is the Zoo’s general counsel.
The Wetland Seminar students spent
a morning inspecting the Tampa Bay
Mitigation Bank. The International
Environmental Law students also prepared case studies on transboundary
wetland sites and presented them via
videoconference to the Ramsar Secretariat in Switzerland.
Professor Lance Long taught Environmental Advocacy in spring 2017.
Students in the class learned about
the art and skill of persuasion in the
environmental arena. Students chose
a particular environmental issue and
designed a project that included a FOIA
request, media advocacy, and either a
collaborative project with a public or
private entity, a draft of a citizen’s suit,
or legislative advocacy. This year’s projects included innovative and successful
projects by students Breanne Whited,
Kris Galloway, Alex Avera, and Dale
Tan. Breanne worked with the HOA at
Golfview Condominiums and successcontinued...
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fully convinced the Association to adopt
recycling. Kris convinced the county to
install a test recycling bin on the Pinellas Trail near Boca Ciega High School.
Alex started a community committee
that now works with the Gulfport City
Council to adopt policies and ordinances
for restricting environmentally unsustainable chain stores from entering the
historic downtown area. Dale is working
with the City of St. Petersburg and the
Saturday Farmer’s Market to eliminate
the use of plastic bags at the market.
The Environmental Advocacy class is a
model of combining theory, skills, and
experiential learning.
In spring 2017, Professor Gardner and Professor Long again taught
Research and Writing II—Environmental Law, which is a special section of
Research and Writing II that covers the
same fundamental skills as other sections but in an environmental context,
with an emphasis on real-world issues.
The students researched and submitted public comments on a US Forest
Service proposal to restrict mining in
the Boundary Waters Canoe Area Wilderness in Minnesota. Professor Gardner and Professor Long arranged for a
videoconference with Becky Rom, a local
activist, and Alex Ward, her pro bono
Washington DC attorney, to provide the
students some background, to give them
the opportunity to ask questions, and to
see public service in practice.

Research and Writing II class on traditional
hike at Little Manatee River State park

Erin Okuno taught Horse Burgers,
Lab Rats, and Free Willy: Animal Law,
Policy, and Ethics at the University
of South Florida Honors College in
fall 2016, as part of the Stetson-USF
3-3 program. Students learned how
local, national, and international legal
regimes address the use, management,
and protection of nonhuman animals,
and students discussed the ethical,

policy, and legal arguments for and
against animal rights and animal welfare. As part of the course, the students
presented oral arguments about endangered species in one of the courtrooms
at Stetson’s Tampa Law Center.
Professor Gardner taught the Ecosystem Banking Workshop again this year.
The workshop is a voluntary enrichment
program in which students learn about
market-based approaches that may be
used to restore and enhance wetlands
and their resources, protect habitat
for endangered species, improve water
quality, and decrease greenhouse gas
emissions. At the end of the workshop,
students researched and presented case
studies on specific mitigation banks.
This past year Stetson Law students participated in environmental
law externships across the country,
where the students had opportunities
to practice hands-on legal skills. Placements included a variety of private and
governmental organizations: the U.S.
Environmental Protection Agency, the
Ocean Conservancy, the Center for Biological Diversity, the National Oceanic
and Atmospheric Administration, the
Environmental Protection Commission
of Hillsborough County, and Tampa’s
Lowry Park Zoo.
Creating a dialogue about environmental challenges:
Stetson Law helped organize the
17th International Wildlife Law Conference (IWLC-17), which was hosted by
the Institute of Environment Education
and Research, Bharati Vidyapeeth University in Pune, India on January 6–9,
2017. The conference featured three of
the top Indian environmental leaders:
public interest attorney M.C. Mehta;
Vivek Menon, Director of the Wildlife
Trust of India; and Dr. Erach Bharucha,
Director of the Institute of Environment
Education and Research. It was the
most well-attended IWLC ever.
In November 2016, Stetson Law
and the Environmental Law Institute
co-sponsored the Fourth Annual ELIStetson Wetlands Workshop. The theme
of the workshop was “Beyond the Clean
Water Act: The Role of State and Local
Wetland Programs and the Potential of
Brownfields as Mitigation Sites.” Panelists and speakers discussed the protection of wetlands through state and
local regulation, as well as using brownfields as potential wetland mitigation
sites. Jeanne Christie, Association of
State Wetland Managers, presented
a Foreman Biodiversity Lecture to
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begin the workshop, and Doug Lashley,
GreenVest, LLC, delivered the keynote
address. This year’s workshop also featured a field trip to the Ulele Spring site
in Tampa and a landfill site in Pinellas County. The Institute is grateful to
Mechanik Nuccio Hearne & Wester, P. A.
for sponsoring the poolside networking
reception and to the Law School Liaison
Committee of The Florida Bar’s Environmental and Land Use Law Section
(ELULS) for providing a special grant
to Stetson Law to support the workshop.
Professor Paul Boudreaux serves
as the editor in chief of the Journal
of International Wildlife Law & Policy (JIWLP), and Professor Gardner
and Erin Okuno are on the journal’s
editorial advisory board. Students at
Stetson Law have the opportunity to
serve as student editors for the journal, in which capacity they perform
“cite and source” reviews of articles
and other editing tasks. Select student
articles may be chosen for publication.
JIWLP published its 19th volume in
2016-2017, with articles from authors
from every continent: South America,
North America, Africa, Europe, Asia,
and Oceania. Issues focused on, among
others, topics of small-scale fisheries,
animal wellbeing, and the Convention
on International Trade in Endangered
Species.
Thanks to the continued, generous
support of Bonnie Foreman, the Biodiversity Institute offered the Edward
and Bonnie Foreman Biodiversity Lecture Series again this year. The lecture
series is free and open to the Stetson
and larger Tampa Bay communities.
The speakers this last year included Dr.
Naomi A. Rose (Marine Mammal Scientist, Animal Welfare Institute), Jeanne
Christie (Executive Director, Association of State Wetland Managers), Jaclyn
Lopez (Florida Director, Center for Biological Diversity), Dr. Song Gao (Associate Professor of Chemistry, College of
Arts and Sciences, Stetson University),
and Judge Anthony Lucky (International Tribunal for the Law of the Sea).
In spring 2017, we hosted the 21st
Annual International Finals of the Stetson International Environmental Moot
Court Competition. Founded by Stetson Law in 1996, it is now the world’s
largest moot court competition devoted
exclusively to global environmental
issues. This year’s problem focused on
ocean fertilization and marine biodiversity. During fall 2016 and spring
continued...
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2017, student teams submitted written
memorials and presented oral arguments at regional rounds throughout
the world. The top teams advanced to
compete in the International Finals
on March 30–April 1, 2017, at Stetson
Law’s Gulfport campus. The final round
judges were Judge Anthony Lucky
(International Tribunal for the Law of
the Sea), Dr. Wil Burns (Co-Executive
Director, Forum for Climate Engineering Assessment, American University),
and Ms. Nancy Daves (retired from the
National Marine Fisheries Service).
This year’s semifinalists were National
Law University, Jodhpur, India, and
the University of Hawaii at Manoa,
William S. Richardson School of Law.
The runner-up was the University of
the Philippines College of Law, and the
champion was Gujarat National Law
University, Gandhinagar, India. The
Institute sincerely appreciates everyone’s support of the competition and
would especially like to thank the Law
School Liaison Committee of ELULS
for its financial support of the International Finals.
Stetson’s Environmental Law Society, Student Animal Legal Defense
Fund, and other student organizations hosted an Earth Day Celebration
on campus in April 2017. Attendees
enjoyed fresh, local food and had the
opportunity to speak with various environmental groups at the event, including the Center for Biological Diversity,
the Environmental Protection Commission of Hillsborough County, the University of Florida Institute of Food and
Agricultural Sciences (IFAS) Extension
program, and Keep Pinellas Beautiful.
Professor Gardner, Professor Long, and
Stetson students Miles Archabal, Evan
Dix, and Logan Manderscheid formed a
band and provided musical entertainment during the celebration.

Professor Long, Professor Gardner, and Stetson Law students performing at the Earth
Day Celebration

Stetson and the Institute were well
represented at the Public Interest Environmental Law Conference in Eugene,
Oregon this year. Stetson professors,
students, and alumni attended and gave
presentations. Professor Long, Jaclyn
Lopez (Center for Biological Diversity),
and Stetson alumna Elise Bennett
(Center for Biological Diversity) gave
a presentation addressing document
preparation and design for effective
environmental advocacy. Professor Long
also participated on a panel discussing
the necessity defense in environmental
civil disobedience cases.
Recognizing the accomplishments
of students and recent graduates:
Miles Archabal and Vanessa Moore,
students in Stetson’s environmental
law concentration, were finalists in a
field of 63 teams in the Jeffrey G. Miller
National Environmental Law Moot
Court Competition in February 2017.
Professor Brooke Bowman, Professor
Gardner, and Erin Okuno coached the
team.
This spring, Professor Long and Erin
Okuno also coached a team of students
that competed in the Robert R. Merhige,
Jr. National Environmental Negotiation
Competition in Richmond, Virginia. Arielle Claude and Allison Conti advanced
to the semifinals at the competition.
Congratulations to students in the
environmental law concentration who
received awards at the spring 2017
graduation: Miles Archabal received
the Hearne Environmental Law Award,

and Daniel Maharaj received the Nader/
Zrake Memorial Award.
We are proud of our graduates who
were recently hired for environmental
law and policy positions. Allison Dhand
joined Gramling Environmental Law,
P.A. in Tampa, Nicole Poot is also in
the Tampa Bay area with Lewis, Longman & Walker, P.A., and Carson Zimmer is working in the Florida Department of Environmental Protection in
Tallahassee.
And special notes of gratitude:
The Institute would like to thank
Dick and Joan Jacobs for endowing the
“Dick and Joan Jacobs Environmental
Law Externship Fund” at Stetson Law.
Because of their generous support, this
fund will enable students at Stetson
Law to participate in meaningful environmental law internships and externships around the country and the world.
Thank you to Stearns Weaver Miller
Weissler Alhadeff & Sitterson, P.A. for
sponsoring a special “Careers in Environmental and Land Use Law” event at
Stetson’s Gulfport campus in November
2016. Attorneys from the firm’s multiple
offices shared their experiences and
advice with Stetson Law students who
are interested in pursuing careers in
the field.
The Institute would also like to
thank Hopping Green & Sams, P.A. for
sponsoring a book award at Stetson Law
that is given each year to the student in
Research & Writing II—Environmental
Law who receives the highest grade in
the course. Nicolas Ferreiro received the
book award in spring 2017.
For more information about the
Institute for Biodiversity Law and
Policy or how to support its programs,
please contact Erin Okuno at okuno@
law.stetson.edu.

Participants, coaches, and competition judges with Professor Gardner after the championship round at the International Finals of the Stetson International
Environmental Moot Court Competition
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Florida State University College of Law
August 2017 Update
by David Markell, Steven M. Goldstein Professor and Associate Dean for Research
This column highlights recent
accomplishments of our College of
Law alumni, students, and faculty. It
also features several of the programs
the College of Law will host this fall
semester. We hope Section members
will join us for one of more of our
future programs.
Recent Alumni Accomplishments

Frederick L. Aschauer, Jr.

Erika Barger

Terry Cole

Jody Finklea

Carolyn Haslam

Noah Valenstein

Lisa Interlandi

Robert Volpe

• Frederick L. Aschauer, Jr. has
joined Lewis, Longman & Walker,
P.A. as Of Counsel. Before accepting his new position, Mr. Aschauer
served as General Counsel for the
Florida Department of Environmental Protection (FDEP) and as
FDEP’s Director of the Division
of Water Resource Management.
• Erika Barger was admitted to the
Bar of the Supreme Court of the
United States in a Bar Admission
Ceremony held at the Supreme
Court in June. She attended the
ceremony as a member of the Phi
Alpha Delta Law Fraternity International as part of the organization’s annual “PAD Day at the U.S.
Supreme Court.”
• Terry Cole was selected to the
2017 Super Lawyers in Environmental Law and is among the
“Leaders in Their Fields” (Environmental Law) designated by the
UK-based Chambers & Partners.
He was also recently recognized
as a recipient of the Albert Nelson
Marquis Lifetime Achievement
Award by the Marquis Who’s Who
Publication Board.
• Anthony Coniglio has accepted
a position with the State of Florida’s Department of Business and
Professional Regulation.
• Henry Dean was elected to serve
a 4-year term on the St. Johns
Board of County Commissioners.
• Diane DeWolf recently became
Board Certified by the Florida Bar
in Appellate Practice.
• Jody Finklea has been named
the 2017 Chair of the American
Public Power Association Legal
Section.
• Charles Fletcher recently gave
a presentation on public law office
management at the Chief Legal
Officers Forum in Washington
D.C., where he spoke about managing government legal services
through service-based budgeting, legal services cost allocation,
performance management and
benchmarking.
• Carolyn Haslam received an
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Akerman Impact Award for her
work as an active guardian ad
litem and for her contributions to
Akerman’s Give Back Campaign
programs. Ms. Haslam served as
an important connection with the
local Guardian ad Litem office,
helping to secure speakers and
providing advice to new volunteers from the firm.
Lisa Interlandi and her coworkers at the Everglades Law Center
were honored with the President’s
Award from the Florida Wildlife
Federation this past April.
Mackenzie Landa is currently
working as a Legal and Women’s
Issues Policy Fellow for the U.S.
House of Representatives, Office
of Congresswoman Lois Frankel.
Eric Neiberger is working as an
Attorney with Dell Graham and
serving on The Historic Preservation Board (HPB), an advisory
board to the City of Gainesville’s
Commission. The HPB is involved
in projects in Gainesville’s Historic Districts that have an impact
on the significant historical, architectural, or cultural materials of
the structure and/or the district.
Judith Tankel is serving as the
Finance Director for Delegate
Kathleen Murphy in McLean,
Virginia.
Noah Valenstein was recently
named Secretary of the State of
Florida’s Department of Environmental Protection.
Robert Volpe, of Hopping, Green
& Sams, received the Judy Florence Memorial Outstanding Service Award for his contribution to
the Environmental and Land Use
Law Section of the Florida Bar at
the 2017 Florida Bar Annual Convention by ELULS Chair, Vivien
Monaco.
Travis Voyles has accepted a
position with the U.S. House of
Representatives Science, Space,
and Technology Committee. He
will be working primarily with the
Oversight Subcommittee.
continued...

FSU AUGUST UPDATE
from previous page

Recent Student Achievements
• Jill Bowen has been selected for
the Florida House of Representatives Legislative Internship Program. Ms. Bowen will be doing
research, bill drafting and analysis
with the Commerce Committee.
• Valerie Chartier was awarded a
significant Rocky Mountain Mineral Law Foundation Scholarship
for the upcoming year.
• Daniel Wolfe has been named
a 2018 John A. Knauss Marine
Policy Fellowship Finalist by
the National Oceanic and Atmospheric Administration. This fellowship will allow Daniel to be
matched with a host in the legislative or executive branches of government. Daniel will be serving a
1-year assignment in Washington,
D.C. to work on policy decisions
affecting ocean, coastal and Great
Lakes resources.
• Several College of Law students
are gaining invaluable experience
in the fall through our outstanding Externship Program.
»» Jessica Farrell – Earthjustice
»» Janaye Garrett – NextEra/
Florida Power & Light
»» Jessica Rodriguez – Division
of Administrative Hearings
(DOAH)
»» Michelle Snoberger – Florida
Housing Finance Corporation
Recent Faculty Achievements
• In May, Shi-Ling Hsu presented
“Alternative Facts in Economics and the Environment” at the
Third Sustainability Conference
for American Legal Educators, at
Arizona State University; “Carbon
Taxes: A Complete Revenue Analysis” at the 9th Annual Society
for Environmental Law and Economics meeting, in Oxford, UK;
and “Capital, Economic and Ecological,” at the Rocky Mountain
Mineral Law Foundation Natural
Resource Law Teachers Meeting
in Calgary, Canada.
• David Markell’s sixth book, Compliance and Enforcement of Environmental L aw (Edward Elgar
Publishing Limited, 2017) (Paddock, Markell, and Bryner, eds.),

was published this summer. This
volume is part of a major, multivolume project that is being developed in association with the IUCN
Academy of Environmental Law.
In June, Prof. Markell was interviewed concerning issues relating
to regulatory design and enforcement by officials from the United
States Government Accountability
Office (GAO) as part of an ongoing
GAO project. Also this summer,
Prof. Markell served as a Senior
Fellow and taught a course on
Environmental Compliance and
Enforcement at Melbourne University Law School in Melbourne,
Australia.
• Erin Ryan spent the summer
teaching Negotiation at FSU Law
School’s Oxford summer program
in England. She presented on the
structure of Chinese environmental governance at the Rocky Mountain Mineral Law Foundation
biannual Law Teacher’s Institute
at Banff National Park, in Alberta,
Canada. She was interviewed by
Portland Monthly about the constitutional possibilities for subnational climate governance initiatives in western coastal states, and
by science writer Charles Schmidt
about the scientific ramifications
for water resource management if
EPA adopts the narrow definition
of ‘navigability’ that the late J.
Scalia advocated in Rapanos vs.
United States.
• Hannah Wiseman has two forthcoming articles, Delegation and
Dysfunction, __ Yale J. on Reg. __
(forthcoming 2017) and Regulatory Triage in a Volatile Political Era, __ Colum. L. Rev. Online
(forthcoming 2017). In July 2017
she will serve as the Trustee for
FSU Law at the 63rd Annual Rocky
Mountain Mineral Law Institute
in Santa Fe.

climate change. The research suggests that, for people of all range of
beliefs, views about climate change
stem from a variety of factors that
are not highly dependent upon the
state of climate science. This panel
will also explore possible paths
forward in light of the psychological dimensions of climate change.
Speakers include Janet Swim, Professor of Psychology, Penn State
University; Jerry Taylor, President,
Niskanen Center; Irina Feygina,
Director of Behavioral Science and
Assessment, Climate Central; John
Cook, Research Assistant Professor, George Mason University; and
Janet Bowman, Senior Policy Advisor, Florida Chapter of The Nature
Conservancy. This panel will be
held on Friday, September 29 at
2:00 P.M. in Room 310 with a reception to follow in the College of
Law Rotunda.

Janet Swim

Irina Feygina

Jerry Taylor

John Cook

Fall 2017 Events
The College of Law has a full slate
of environmental law events and
activities on tap for the fall semester.
Three events, which we invite Section
members to attend, are:
The Psychology of Climate
Change: Why Do People Believe
What They Believe?
This panel discussion, organized by
Professor Hsu, will explore cuttingedge research on the psychology of
13

Janet Bowman

Fall 2017 Distinguished Lecture
Professor Vicki Been, Boxer
Family Professor of Law, New York
continued...
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University School of Law, will present our Fall 2017 Distinguished
Lecture. Professor Been’s lecture
will begin at 3:30 P.M. on Wednesday, October 25 in Room 310 and
will be followed by a reception in
the College of Law Rotunda.

Vicki Been

Energy Policy and Markets in a
Shifting Federal-State Landscape
This symposium, convened by
Professor Hannah Wiseman,
will discuss the changing energy

regulatory and economic landscape from the local to the federal
levels. Markets drive many aspects
of energy policy, and local and
state policies do not consistently
align with federal ones. Thus, even
with new federal incentives for
certain fuels, such as coal, other
fuels such as renewable energy
and natural gas might continue
to outcompete sources that have
historically dominated the U.S.
energy mix. Symposium participants will discuss this complex
landscape, with one panel focusing
on electricity issues (with a focus
on renewables), and a second panel
focusing on fossil fuels. Symposium speakers include Lincoln
Davies, Hugh B. Brown Presidential Endowed Chair in Law, University of Utah College of Law; Dr.
Shanti Gamper-Rabindran, Assistant Professor, Graduate School
of Public and International Affairs,
University of Pittsburgh; Emily
Hammond, Professor of Law, The

George Washington University
Law School; Kate Konschnik,
Director of Harvard Law School’s
Environmental Policy Initiative of
the Environmental Law Program
and Lecturer on Law; Felix Mormann, Associate Professor, Texas
A&M University School of Law and
Faculty Fellow, Steyer-Taylor Center for Energy Policy and Finance,
Stanford University; Jim Rossi,
Professor and Director, Program in
Law and Government, Vanderbilt
Law School; and Kristen van de
Biezenbos, Assistant Professor,
University of Calgary Faculty of
Law. This symposium will be held
on Wednesday, November 8 at 3:15
P.M. in Room 208.
Information on upcoming events is
available at http://law.fsu.edu/academics/jd-program/environmentalenergy-land-use-law/environmentalprogram-events. We hope Section
members will join us for one or more
of these events.

University of Florida Levin College of
Law Environmental and Land Use Law
Program Update

Submitted by Mary Jane Angelo, Director, Environmental and Land Use Law Program, and Thomas T.
Ankersen, Director, Conservation Clinic, University of Florida Levin College of Law
UF Law Ranked No. 5 Greenest
Law School in U.S.

A survey of law schools conducted
by the magazine, National Jurist,
looked into how schools are maximizing sustainability while minimizing
their impact on the environment. The
survey inquired about transportation options including mass transit,
Leadership in Energy and Environmental Design (LEED) certifications,
food options, greenhouse gases, waste
streams and sustainability committees. The availability of courses relat-

ing to environmental law and efforts
to become a more sustainable campus
were also considered in the ranking.
“I’m just so proud of our students,”
said Professor Amy Stein, who chairs
the law school’s Sustainability Committee. Dean Laura A. Rosenbury has
charged the committee of students
and faculty with analyzing ways to
make the law school more sustainable. The group audits existing sustainability efforts and suggests new
initiatives to further their mission.
“In just two years, we got ourselves
to number five on the National Jurist
list. Imagine what we can do in the
next two years.”
Committee member and student
Nicholas Young (2L) took an interest
in sustainability after taking Stein’s
energy law course and decided to
create a campus-wide Graduate Students for Sustainability group. Graduate students across UF can come
together to explore and promote ideas
14

on how to make the campus more
sustainable.

These sustainability activities align
nicely with the law school’s strong
environmental program and activities,
which include experiential learning
opportunities such as field courses
and study-abroad opportunities. During recent spring breaks, students
have studied environmental law in the
Caribbean, Belize and along Florida’s
coast. A summer study-abroad procontinued...
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gram affords students the opportunity
to study in Costa Rica.
UF Law was also recently ranked
8th among public law schools in the
U.S. News and World Report ranking of environmental law programs
and was named to National Jurist’s
list of top schools for environmental
law. In addition to pursuing traditional curricular offerings, students
gain hands-on experiential learning
through the
UF Interdisciplinary Team captures 3rd Place in Southeastern
Conference “Campus Water Matters” Challenge
Environmental and Land Use Law
Program students Nick Young 3L and
Michael Marquet 3L and their team
from the College of Design, Construction and Planning (Landscape Architecture) and the College of Engineering
(Environmental Engineering) placed
3rd in the Southeastern Conference’s
Campus Water Matters Challenge.
The Challenge requires interdisciplinary teams to identify a water related
problem on campus and propose solutions. The team was advised by Dr.
Eban Bean, Department of Agriculture
and Biological Engineering. The Team
used an interdisciplinary approach to
establish a storm water mitigation
plan and address complex drainage
issues affecting the northeast corner
of the University of Florida resulting in flooding in Matherly Hall. The
proposed design uses green infrastructure, such as detached spouts,
bioswales, and increased vegetation
to reduce reduce stormwater runoff,
while increasing storage and filtration.
The Team engaged numerous stakeholders including UF’s Physical Plant
Division, the University’s Lakes, Landscaping, and Vegetation committee,
and the UF MBA Association, whose
students use the area. The competition
took place in Starkville, Mississippi.
UF Law Professor Travels to Haiti to Work on Water Management
ELULP Professor Mary Jane
Angelo joined faculty and administrators from the UF Emerging
Pathogens Institute, the UF Water
Institute and colleagues from the
State University of Haiti on a factfinding mission in the island nation
of Haiti. The group is investigating

collaborative opportunities to address
water-related disease issues in the
hemisphere’s poorest nation – and
one that is on Florida’s doorstep. With
an M.S. in entomology to accompany
her law degree, Angelo is particularly well-suited to collaborate with
the scientists, and to interpret and
translate the law and policy that is
informed by the science of emerging
pathogens. Angelo and others from
UF and Haiti will hold “Water Summit” in Haiti in November 2017.
Florida Coast Big Bend Educational Trip
A decidedly interdisciplinary
group of students and faculty from
UF Law, the College of Liberal Arts
and Sciences (CLAS) and the College of Agriculture and Life Sciences
(CALS) spent their Spring Break in
an intensely immersive field course
along the Florida’s Gulf Coast Big
Bend. Facilitated by the Florida Climate Institute and hosted by UF’s
Nature Coast Biological Station the
cohort lived and worked out of Cedar
Key, exploring the “wicked problems”
that accelerated sea level rise will
create for coastal ecosystems and
economies. Interdisciplinary groups
considered the science, management
and policy implications of shifting
species distributions as northward
moving mangroves supplant salt
marsh - both invading retreating
coastal forests, and as northward
moving snook challenge redfish for
dominant nearshore predator status.
They looked at living shorelines and
oyster reef restoration as a means to
hold back the tide while promoting
ecosystem health. And they pondered
the compounding effects of climate
and human demands on Big Bend
estuaries as flow from the region’s
storied Suwannee River diminishes
and salinity creeps upstream. Cedar
Key residents and decision-makers
offered their own perspective in a session facilitated by Florida Sea Grant.
The Week ended with group presentations before those same stakeholders. While no one would suggest any
wicked problems were solved in a
week, all gained a better understanding of the issues and of collaborative
approaches needed to find solutions.
UF Law Summer in Costa Rica
Once again, the always diverse,
always intense, UF Law ELULP’s
2017 Costa Rica Program was a huge
success. Eleven U.S. law students
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were joined by 3 UF Tropical Conservation and Development Program
Ph.D. students (2 hailing from Ecuador and Brazil), a participant from
the Wildlife Conservation Society’s
Equatorial Guinea Program, and 2
University of Costa Rica law/political science students. Students in the
Program explored international and
comparative law from a distinctly
South-North perspective while pursuing team-based practicum projects that allowed them to drill more
deeply into the substantive law they
are studying in the classroom. Using
international and comparative law
as a lens, one of this year’s projects
included a look at land tenure issues
associated with Costa Rica’s unique
and historically marginalized AfroCaribbean culture.
Following a rainy week one in San
Jose, the Program left the Organization
for Tropical Studies classroom behind
and headed for the Caribbean Coast to
experience firsthand the Afro-Caribbean diaspora in Costa Rica’s Limon
Province, sample coconut-infused rice
and beans, and hike the stunning
Southern Caribbean coast where the
paved road ends and the GandocaManzanillo Wildlfe Refuge begins.
In addition to researching collaborative projects, the students visited
the Inter-American Court for Human
Rights, an international court that
adjudicates state sanctioned violations of human rights treaties in
the Western Hemisphere. Elizabeth
Jimenez, a former Costa Rican participant (2014) in the Program, serves
as a legal assistant to the Court and
discussed her work with the legal
team’s assigned cases. Increasingly,
the Court’s jurisprudence is addressing the emerging human right to
healthy environment. The Program
also visited Costa Rica’s unicameral
“Asemblea Legislativa” (legislature).
There, after a tour and presentation
on the remarkable history of Costa
Rica’s democratic institutions, students were lectured on the series of
cases between Costa Rica and Nicaragua in the International Court of
Justice involving their shared boundary river, the Rio San Juan. Arnoldo
Brenes, who leads Costa Rica’s legal
team, discussed the cases, the respective roles of the attorneys, and the
unique, and increasingly environmental, nature of litigation before the ICJ.
continued...
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Virtual View of Florida’s Sea
Level Adapted Future

Building from the momentum
of last Spring’s Sea Level Rise Scenario Planning & Policy Workshop
at the UF College of Law, ELULP
faculty Alyson Flournoy and Tom
Ankersen helped launch a collaboration among faculty and students from
the Colleges of Law, Architecture and
Journalism and Florida Sea Grant to

develop a Virtual Reality based window into Florida’s waterlogged future.
This follow-on project was inspired
by UF Environmental Journalist in
Residence and noted author Cynthia
Barnett, who at the workshop’s closing plenary suggested collaboration
with UF’s new Media Effects and
Technology Lab, headed by Professor Sri Kalyanaraman. After a few
meetings among faculty the group
decided to proceed using a pilot summer course at the Lab where interdisciplinary student teams develop VR
experiences focused on behavioral
responses to thematic virtual stimuli.
Four students volunteered for the
3 credit summer course taught by
Prof. Shiva Halan. The team included
Sasha Alvarenga, a rising second
year environmental law student, Jaysen Good, a Ph.D. Candidate from the
College of Architecture, Jeff Wood, a
PhD Candidate in computer science
and Renzo Rodriguez, an undergraduate in computer science. The team
borrowed liberally from the futuristic
“storytelling” narratives of adaptive
governance scenarios developed by
the communications specialists who
participated in the original scenario
planning workshop. A 3D architectural model of a small slice of South
Beach developed by Jaysen Good and
Architecture Professor Nancy Clark

formed the basis for a fascinating virtual reality environment where the
user makes an initial policy choice
between adaptive and reactive worlds
(in the form of a vote for - and virtual
handshake with - a virtual candidate), then tours the future city that
has either welcomed the rising seas
or is fighting it back.
After touring the student’s eyepopping final VR product, there was
general agreement among the faculty
mentors that the student’s pilot warranted further investment of time
and resources. The photos show Professor’s Ankersen & Clark immersed
in a virtual world, and the student
team in front of a video representation of the VR experience at the final
presentation in the Lab. As for Sasha,
she admitted it wasn’t a course she
expected to take when she enrolled in
law school, but there can be no doubt
that with all the discussion of the
role Artificial Intelligence will play in
the law practice of the future, understanding its uses and limitations will
be increasingly important.
To keep abreast of the ELULP’s
activities, visit or like our Facebook
page:
h t t p s : / / w w w. f a c e b o o k . c o m /
uflawELULP/

GPPA Committee Posts List of
Local Lobbying Ordinances
Have you ever been contacted by a client at the last minute to represent
it before a local government and then had to determine whether that
local government has a local lobbying ordinance?
The Florida Bar’s Governmental and Public Policy Advocacy Committee has compiled and posted a helpful list of local lobbying ordinances
(with links to the ordinances) that may be found here.
The GPPA Committee is a relatively new standing committee of The
Florida Bar comprised of lawyers who represent clients before governmental entities.
Information about the committee may be found here. Those wishing to
join the committee may contact Joni Wussler at JWussler@floridabar.org
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level rise, but it is by no means the
most deleterious effect we can anticipate. The rate of sea level rise has
been approximately three centimeters per decade in recent decades, and
has doubled in the past 100 years due
primarily to warming ocean water
and melting ice sheets.17 Most importantly, even if GHGs are reduced, it
is likely that sea levels will continue
to rise for many centuries thereafter.
Indeed, a possible warming of 4ºC
by 2100 “could cause a sea level rise
of more than five meters over the
next several centuries.”18 While sea
level rise gets all the press, one of
the more significant impacts of climate change would be directly on the
health and survivability of not only
human populations, but plant and
animal populations. As is chronicled
in the recent book Climate Change
and the Health of Nations, while the
effects of climate change on human
society are “much more complex than
the relation between warmer conditions and physical changes, such as
melting ice and rising sea levels”, it
will affect everything from economic
development to vector borne illnesses,
sustainable crops, and present many
other challenges.19
Global Initiatives and Agreements Addressing Climate
Change
As a backdrop to addressing legislation and litigation, it is important
to briefly describe international initiatives and agreements. In 1997 the
Kyoto Protocol was adopted pursuant
to the United Nations Framework
Convention on Climate Change.20 The
Kyoto Protocol set targets for GHG
emission reductions by signatories
that did not include the United States
and China, which together account
for over forty percent of global GHG
emissions.21 The next major international agreements occurred in Paris in
2015. The Paris Accord, signed by 195
countries is a non-binding agreement
to limit the increase of the world’s
average temperature to not more than
2ºC above pre-industrial levels. The
major import of the Paris Accord was,
if nothing else, that 195 countries
agreed that climate change was being
influenced by human GHG emissions,
and that something needed to be done
about it. And while that accomplish-

ment is significant, the Paris Accord
is toothless because it does not create firm targets or commitments to
reduce GHG emissions.22
Thus far, the scientific warnings and international agreements
have done little to catalyze material
changes to the concentration of atmospheric GHGs, or their reduction.
Nonetheless, they have raised awareness about the problem of climate
change, and the need to address it.
They have also resulted in a groundswell of action at the local, state and
international level.
Global Legislative Initiatives.
At the time of the Kyoto Protocol, there were fewer than sixty laws
globally that were directed at climate change. Today, that number has
increased to over 1,200. The growth
in climate change legislation peaked
around 2013, and has declined in
recent years. The vast majority of
such legislation is integrated with a
country’s energy policy (over 88%) and
transitioning to low carbon economic
development (over 75%).23 Somewhat
surprisingly, the least developed countries have become some of the most
active in addressing climate change.24
As part of their agreement under
the Paris Accord, approximately “48
countries currently categorized as
least developed, have agreed to put
in place measures to address climate
change. These countries are recognized as particularly vulnerable to
impacts of climate change and as
therefore requiring added international assistance.”25
Meanwhile, the two largest sovereign nations that contribute to GHGs,
the United States and China, have
taken divergent paths. The United
States has not established any firm
targets for GHG emissions, or goals
for sustainable energy projects generally. China meanwhile has significantly modified its approach to climate change by “pursuing concrete
and ambitious domestic policies to
address GHG emissions. . . .China
is expanding its clean energy base
faster than any other country in
the world.”26 China expects to reach
these goals by reducing the use of
coal, increasing the use of natural gas
and non-fossil fuels, and improving
energy efficiencies.27 Moreover, since
the United States has now withdrawn
from the Paris Accord, China is taking
a leading role in working with other
17

nations in reducing GHG emissions.
Global Litigation and Recent Developments in the United States.
In 1997, there were no identifiable cases directed at climate change.
Today, there are over 1,000 cases in
over 25 countries, about 700 of which
are in the United States.28 Climate
change litigation can be broken down
into five general categories: (1) holding governments to their legislative
and policy commitments; (2) linking
the impacts of resource extraction
to climate change and resilience; (3)
establishing that particular emissions
are the proximate cause of particular
adverse climate change impacts; (4)
establishing liability for failure to
adapt; and most recently (5) applying
the public trust doctrine to climate
change.29
Thus far litigation has been serially unsuccessful at addressing GHG
emissions. But one of these cases is
set for trial in early 2018 and it is
based on the creative approach known
as the Atmospheric Trust Litigation
Approach to Climate Crises (“ATL”).
The main thrust of ATL is reliance on
the “public trust” doctrine. 30 The ATL
approach has recently found some
initial success in Juliana v. United
States, Case No. 6:15-cv-01517-TC
(USDC, District of Oregon 2015).
Juliana was brought by a group
of 21 plaintiffs, all under the age of
20, along with a non-profit organization, Earth Guardians and Future
Generations through their guardian,
Dr. James Hansen.31 The defendants
include the President of the United
States, as well as virtually every executive department of the United States
government.
The complaint was filed in August
2015, and has survived an initial
motion to dismiss. The plaintiffs,
unlike most climate change cases,
avoid statutory and common law
claims, and focuses exclusively on
constitutional violations. Specifically,
the plaintiffs seek “a declaration that
their constitutional and public trust
rights have been violated, and (2)
an order enjoining defendants from
violating those rights and directing
defendants to develop a plan to reduce
CO2 emissions.”32
The Juliana court’s 54-page order
denying the defendants’ motion to dismiss underscores the uniqueness and
potential significance of this case. The
continued...
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court begins by noting that “this is no
ordinary lawsuit . . . and challenges
decisions the defendants have made
across a vast set of topics” related to
climate change.33 Most importantly,
“plaintiffs assert defendants’ decisions on these topics have substantially caused the planet to warm and
the oceans to rise. They draw a direct
causal line between defendants’ policy
choices and floods, food shortages,
destruction of property, species extinction, and a host of other harms.”34
The significance of the plaintiffs’
strategic decision to avoid filing statutory or regulatory claims was underscored by the court, “plaintiffs could
have brought a lawsuit predicated
on technical regulatory violations,
but they chose a different path. As
masters of their complaint, they have
elected to insert constitutional rather
than statutory claims.”35
The most intriguing part of the
court’s Order on the defendants’
motion to dismiss is its discussion of
the plaintiffs’ due process and public trust claims. Importantly, these

claims could serve as a unique and
universal basis (within the United
States and other countries) for similar causes of action. If they survive
further judicial scrutiny, they could
provide an unprecedented avenue for
courts to force governmental actors to
take action on climate change, something which to date has not happened.
The Plaintiffs’ Due Process Claims
The plaintiffs allege deprivation
of their due process rights by Defendants’ actions and inactions “directly
causing atmospheric CO2 to rise to
levels that dangerously interfere with
a stable climate system required alike
by our nation and plaintiffs; endanger
the plaintiffs’ health and welfare by
approving and promoting fossil fuel
development, including exploration,
extraction, production, transportation, exploitation, and combustion.”36
In addressing the due process
claims, the court first had to determine whether the plaintiffs alleged
infringement of a fundamental right.
The court noted that fundamental
rights include both rights enumerated in the Constitution and rights
and liberties which are either (1):
“deeply rooted in this nation’s history
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and tradition, or (2): fundamental to
our scheme of ordered liberty.”37 The
court acknowledged that it must tread
lightly when breaking new ground in
the field of fundamental rights, citing the Supreme Court’s admonition
that courts “exercise the utmost care
whenever asked to break new ground
in this field, lest the liberty protected
by the due process clause be subtly transformed into” judicial policy
preferences. 38 Relying on a recent
Supreme Court decision, the court
stated that the genius of the Constitution is that its text allows “future
generations to protect . . . the right
of all persons to enjoy liberty as we
learn its meaning.”39 The court went
on to state that often an enumerated
fundamental right draws on more
than one constitutional source, i.e.
“the idea is that certain rights may
be necessary to enable the exercise
of other rights, whether enumerated
or unenumerated.” 40 After reciting
some of the key language from Roe v.
Wade and Obergefell v. Hodges, the
court stated:
Exercising my ‘reasoned judgment’,
I have no doubt that the right to a
continued...
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climate system capable of sustaining
human life is fundamental to a free
and ordered society. Just as marriage
is the ‘foundation of a family’, a stable
climate system is quite literally the
foundation ‘of society without which
there would be neither civilization
nor progress.’ . . . echoing Obergefell’s
reasoning, plaintiffs allege a stable
climate system is a necessary condition to exercising other rights to life,
liberty and property . . . . in this opinion, the court simply holds that where
a complaint alleges governmental
action is affirmatively and substantially damaging the climate system in
a way that will cause human deaths,
shorten human life spans, result
in widespread damage to property,
threaten human food sources, and
dramatically alter the planet’s ecosystem, it states a claim for a due process
violation. To hold otherwise would be
to say that the Constitution affords no
protection against the government’s
knowing decision to poison the air
its citizens breathe or the water its
citizens drink.”41
Having found that the plaintiffs
alleged a fundamental right, the court
addressed the critical question of
whether it could issue an order requiring the government to take affirmative action. The court carefully considered whether the due process clause
imposes an affirmative obligation on
governments to act, even when “such
aid may be necessary to secure life, liberty or property interests of which the
government itself may not deprive the
individual.”42 The Court reasoned that
one of the exceptions to this rule, the
danger creation exception, applies in
Juliana. The “danger creation” exception does not allow the government to
“place a person in peril in deliberate
indifference to his safety.”43
After carefully reviewing the allegations in the complaint, and the law
within the Ninth Circuit, the court concluded that the plaintiffs sufficiently
alleged that the defendants “played a
critical and central role in the creation
of climate change, that they contributed
to this problem with full knowledge
of the significant risks posed by climate change, and that the Due Process Clause imposes a special duty on
the government to use its authority to
reduce greenhouse gas emissions.”44

Public Trust Claims.
The most intriguing and potentially far-reaching claim brought by
the Juliana plaintiffs is violation of
their rights under the “public trust”
doctrine. The plaintiffs allege:
Plaintiffs are beneficiaries of rights
under the public trust doctrine, rights
that are secured by the Ninth Amendment and embodied in the reserved
powers doctrines of the Tenth Amendment and the Vesting, Nobility, and
Posterity clauses of the Constitution.
These rights protect the rights of present and future generations to those
essential natural resources that are
of public concern to the citizens of our
nation. These vital natural resources
include at least the air (atmosphere),
water, seas, the shores of the sea,
and wildlife. The over-arching public
trust resource is our country’s lifesustaining climate system, which
encompasses our atmosphere, waters,
oceans, and biosphere. Defendants
must take affirmative steps to protect
those trust resources.45
The Juliana court had to overcome
the defendants’ argument that the
public trust doctrine does not apply
to the federal government, and that
it has never expressly been found
to apply to it by the United States
Supreme Court. This was not an
insignificant hurdle, and the Juliana
court worked mightily to overcome
it. Indeed, some fifteen pages of the
court’s 54-page decision are dedicated
to addressing the “public trust” issue.
The public trust doctrine can be
traced back to the Institutes of Justinian which claimed that “by the law of
nature, these things are common to
all – the air, the water, the sea, and
consequently the shores of the sea.”46
The public trust doctrine rests on the
idea that the sovereign will continue
in perpetuity. Thus, the sovereign
should not diminish the resources
of the nation because they should be
held in public trust for future citizens. The doctrine was codified in the
Magna Carta in 1215, and “made its
way to the United States through the
English common law.”47 48
The public trust doctrine was first
applied in the United States in Illinois
Central Railroad Company v. Illinois,
146 U.S. 387 (1892). The issue in Illinois Central Railroad involved the City
of Chicago wanting to grant title to
submerged lands beneath the Chicago
harbor. The Supreme Court held that
it could not do so. The court reasoned
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that “the idea that its legislature can
deprive the state of control over its
navigable waters, and place the same
in the hands of a private corporation .
. . cannot be defended.”49 The Supreme
Court, however, has never found the
doctrine applicable to the “atmosphere,” nor to the federal government.
As the Juliana court noted, there
are Supreme Court cases applying
the public trust doctrine to the states,
but no express statement that it also
applies to the federal government.50
The Juliana court went to great
lengths overcoming several Supreme
Court cases in which the Court stated
“the public trust doctrine remains a
matter of state law.”51 This proved
especially challenging for the Juliana
court because some federal district
courts have held that the public trust
doctrine does not apply to the federal
government.52
Importantly, the Juliana court
relied on two federal courts that concluded the public trust doctrine does
apply to the federal government.53
Those decisions, United States v. 1.5
acres of land situated in the City of
Boston, Suffolk County, Mass., 523
F. Supp. 120, 124 (D Mass. 1981) and
City of Alameda v. Todd Shipyards
Corp., 65 F. Supp. 1447, 1450 (M.D.
Cal.) 1986 involved the federal government’s acquisition of state-owned
public trust assets through the power
of eminent domain. Both courts concluded that the federal government
“has no public trust obligations under
state law, but does take the land subject to a federal public trust.”54
After reviewing those decisions, the
Juliana court concluded they were correct stating “their decisions rested on
the history of the public trust doctrine
and the public trust’s unique relationship to sovereignty. I can think of no
reason why the public trust doctrine,
which came to this country through the
Roman and English roots of our civil
law system, would apply to the states,
but not to the federal government.”55
The Juliana court did not expressly
find that the “atmosphere” is a public
trust resource, but that the allegations
in the complaint related to trust assets
generally, and were sufficient to overcome the motion to dismiss.
In conclusion, the Juliana court
once again acknowledged that the
case was groundbreaking, and also
that judicial action is required to
continued...
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address the threat of climate change.
The court put the potential climate
crisis in stark terms:
This action is of a different order
than a typical environmental case.
It alleges that defendants’ actions
and inactions – whether or not they
violate any specific statutory duty –
have so profoundly damaged our own
planet that they threaten plaintiffs’
fundamental constitutional rights to
life and liberty.
A deep resistance to change runs
through defendant’s and intervenor’s
arguments for dismissal: They contend a decision recognizing plaintiffs’
standing to sue, deeming the controversy justiciable, and recognizing a
federal public trust and a fundamental right to a climate system capable
of sustaining human life would be
unprecedented, as though that alone
requires its dismissal. This lawsuit
may be groundbreaking, but that fact
does not alter the legal standards governing the motions to dismiss. Indeed,
the seriousness of plaintiffs’ allegations underscores how vitally important it is for this court to apply those
standards carefully and correctly.56
Importantly, the court acknowledged
that it was relying upon our founding fathers who were influenced by
“intergenerational considerations” in
finding inalienable rights to life, liberty and property. The court, citing
Thomas Jefferson and James Madison,
claimed that “each generation had the
obligation to pass a natural estate undiminished to future generations.”57 The
court reasoned that “although I find it
unnecessary today to address the standard of future generations or the merits
of plaintiffs’ argument that youth and
posterity are suspect classifications,
I am mindful of the intergenerational
dimensions of the public trust doctrine
in issuing this opinion.”58 While this
statement is contained in a footnote, it
has profound significance for determining whether or not the public trust doctrine should be extended and included
to preserving the climate for future
generations. This issue we will briefly
take up in the final section.

we owe to future generations regarding preserving and sustaining the
environment, including a stable climate. It is the subject of numerous
books and articles, and it is worth
debating.59
For our purposes, it is not necessary to engage in this dialogue,
or reach a definitive conclusion. 60
Indeed, for policymakers and the
judiciary, the doctrinal foundations
upon which ethical climate change
decision-making should be made is
much simpler.61 The science supporting climate change is not the issue.
Rather, the dispute among policymakers is whether it is anthropogenic in
nature. But does that really matter?
Consider that “regardless of how accurate the prevailing climate models
are, it is uncontroversial from the
laws of physics, without any need
for supercomputers or sophisticated
modeling, that [GHG] emissions must
eventually increase the temperature,
which must, eventually, be harmful.”62
This is not a prophecy, that some
might justifiably argue is the problem with climate models, but rather
a scientific prediction. Because we
know that: (1) greenhouse gases have
the capacity to increase the earth’s
temperature; (2) that GHG concentrations in the atmosphere are increasing; and (3) that eventually earth will
suffer harmful effects from it, we can

Is Maintaining a Stable Climate a
Moral Imperative?
There is a long-running dialogue
among philosophers and environmental ethicists on what, if any, duty do
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then decide on the course of action to
address the resulting problems.
Legislatures and courts are in a
position to fashion legislation or orders
to reduce or manage emissions in a
reasonably scientific manner. And policymakers can direct energy resources
towards reduction and removal of
greenhouse gas emissions from the
atmosphere. Acknowledging the scientific facts connecting GHG concentrations to climate change removes
us from the quandary of debating the
amount of human activity that may
be affecting climate change. What we
do know is that GHGs have increased
dramatically over the last 150 years.
We should not get bogged down debating how much this increase is due to
human activities. Rather, we should
focus on addressing the effects of climate change. Or, as physicist David
Deutsch succinctly puts it, “it is that,
while the supercomputer simulations
make (conditional) predictions, economic forecasts make almost pure
prophecies. For we can expect the
future of human responses to climate
to depend heavily on how successful
people are at creating new knowledge
to address the problems that arise. So,
comparing predictions with prophecies is going to lead to that same old
mistake.”63 That “same old mistake”
that Deutsch refers to is a failure to
continued...
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recognize that we don’t currently have
all the knowledge and solutions which
might be generated in the future to
address this problem. But failing to
take action based on the scientific
validity of climate change forestalls
developing solutions to address it.
Therefore, we must not impede
or prevent the development of such
knowledge and solutions due to
political dissembling of science. 64
As Deutsch explains, arguing about
whether climate change is anthropogenic in nature is as if “people are
arguing about how best to prepare for
the next hurricane while all agreeing
that the only hurricanes one should
prepare for are human-induced ones.”
Clearly, that should not be the issue.
Rather, science has shown that GHGs
increase the temperature of the earth,
and that such gases have increased
in concentration in the earth’s atmosphere. Accordingly, we must focus
on that issue, and not necessarily
how much of the problem is anthropogenic in nature or endlessly debating future impacts. This will allow
both the courts and policymakers to
“embark on open-ended acts of creation and exploration” to address the
likely impacts from climate change
regardless of whether it is primarily
anthropogenic or not.
Conclusion.
Ultimately, it is up to the judiciary
and policymakers to allow for and
encourage creative legal and technological solutions to climate change,
regardless of its root causes. The Juliana court’s willingness to extend the
bounds of the public trust doctrine,
or at least not initially limit them,
lays the groundwork for the courts to
develop legal doctrines which will further enable policymakers to address
the problem of climate change no
matter its myriad causes.
Similarly, it is up to legislatures to
not only address existing and expected
levels of greenhouse gas in the atmosphere, but to encourage and foster
laws that enable regulators and scientists to develop creative solutions to
address the real world problems that
climate change will inevitably bring
about. That is how dynamic cultures
and civilizations thrive, and the only
way they survive.

Dominick Graziano has been practicing Environmental Law for 34
years. He is currently Of Counsel with
the law firm of Bush Graziano Rice &
Platter, P.A. located in Tampa, Florida.
He currently writes the blog: https://
thevirtuouslawyer.blogspot.com/. He
can be reached at dgraz@bgrplaw.com.
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– In Memoriam –

Frank E. Matthews
By Eric T. Olsen, Kent Safriet, and Amelia Savage
The Florida environmental law community lost
one of its greats and a true leader with the passing of Frank E. Matthews on July 6, 2017. Frank
began his environmental law career in 1981 when
he joined the firm then known as Hopping Boyd
Green & Sams as a young associate. There he was
mentored by the late Wade Hopping. Starting with
Wade Hopping’s tutelage, Frank developed into a
leading advocate in the field of environmental law
over a legal career spanning more than 30 years.

2017 Fla. LEXIS 1157 (Fla. 2017) (establishing the
scope of Bert J. Harris Private Property Protection
Act). His efforts and abilities earned him numerous
year-after-year rank listings in rating services like
Chambers, Best Lawyers, Florida Trend’s Legal
Elite, Florida Super Lawyers, and others.
In addition to his professional accomplishments,
Frank was everything one could ask of a law partner or friend. Loyal to the firm, he supported outstanding service to clients, long term wellbeing, and
developing young attorneys. Frank’s generosity to
Hopping Green & Sams was limitless, and for that
the entire organization will remain forever grateful.

Frank had a true passion and acute insight for
the law. He possessed a competitor’s instinct with
which he fearlessly and doggedly pursued his clients’ interest. He won the results they needed in
challenging situations. These results were achieved
through his extraordinary talent for creating a
novel solution and a strategy to obtain it, even when
success seemed out of reach.
Frank adapted his tactics and nature of his
approach as the situation warranted. He would
employ multiple options - legislation, rulemaking,
policy development, and litigation. Using these
options, Frank helped shape numerous landmark
environmental programs such as the Warren S.
Henderson Wetland Protection Act of 1984, the
Florida Environmental Reorganization Act of 1993,
and various acts on solid waste management and
contaminated site cleanup. He also participated in
key environmental and administrative cases such
as Florida Power Corp. v. Department of Envtl. Regulation, 638 So.2d 545 (Fla. 1st DCA 1994) (outlining
agency role in mitigation of wetland impacts); St.
Johns River Water Management District v. Consolidated Tomoka, 717 So. 2d 72 (Fla. 1st DCA 1998)
(defining the extent of agency rulemaking authority); Southwest Florida Water Management District
v. Save the Manatee Club, Inc., 773 So. 2d 594 (Fla.
1st DCA 2000) (further defining agency rulemaking
authority); and Hardee County v. FINR II. Inc.,
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But most importantly (and probably least known
in the professional community), Frank was a model
family man. He was a loving and dedicated husband
to Anne, his wife of 39 years. Frank was a doting,
devoted father to his son Ryan and daughter Jaimie, and an enthusiastic grandfather or “poppy” to
his two grandchildren. Frank’s ability to balance
his countless professional obligations with his
overwhelming commitment to his family is a trait
to which we should all aspire. Frank would have
wanted us to recognize what those who knew him
best did—that his love, care and service to his family was his greatest achievement.
In the environmental law profession, Frank’s
mark lives in Chapters 163, 373, 376, 377 and 403,
Florida Statutes, in rules and policies implementing those statutes, and in the many successes he
achieved for his clients. Frank’s mark also lives in
the lobby core, legal profession and family members
touched by his passion for life. Our State, community and profession are better places because of you
Frank. You will be missed!
Eric Olsen, Kent Safriet, and Amelia Savage are
shareholders at Hopping Green & Sams.
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