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Introduction
In 2011, the Florida Legislature 

amended the Community Planning 
Act (CPA). Among many growth man-
agement changes, the CPA autho-
rizes – but does not require - coastal 
communities to designate areas at 
risk of coastal flooding due to extreme 
high tides, storm surge, or other vul-
nerabilities related to the impacts of 
sea level rise. Coastal communities 
may designate an Adaptation Action 
Areas (AAA) in the Coastal Manage-
ment Element of their comprehen-
sive plan in areas including, but not 
limited to, those “areas for which the 
land elevations are below, at, or near 
mean higher high water, which have 
a hydrologic connection to coastal 
waters, or which are designated as 
evacuation zones for storm surge.”1 
Upon this optional designation, fund-
ing and other resources for improved 
infrastructure and planning within 
the AAA can be prioritized.2 This 
legislation encourages local govern-
ments to take a spatially explicit, 
sub-jurisdictional approach to ad-
aptation planning.3 This encourage-
ment is also reflected in the creation 
of planning grant programs that fund 
efforts to create AAA’s or that support 
actions taken within those already 
created, and in the development of 
resource materials to aid local gov-
ernment officials.4

The goal of this type of adaptation 
planning is to improve coastal com-
munities’ resilience to flooding and 
other coastal hazards identified in 
the comprehensive plan designation 
for a specific, geographic area within 
the community. Within these areas, 

a coastal community can establish 
its own policy preferences to achieve 
defined adaptation actions and focus 
resources where the community de-
termines it is most needed. This can 
include addressing the built environ-
ment and critical infrastructure, ad-
dressing the natural environment as 
a first line of defense and addressing 
the needs those with least ability to 
adapt.

This article briefly describes the 
origins of the 2011 AAA legislation.5 
We identify every local government 
that has amended its comprehen-
sive plan to include AAA language 
and characterize it as either aspira-
tional or operational – depending on 
whether spatially explicit boundar-
ies have been drawn.6 We also seek 
to determine the dominant “theme” 
behind the AAA language, based on 
its focus on the built environment, 
natural resources and social equity, 
and whether the AAA is a regulatory 
instrument, or is focused on imple-
menting projects. We conclude that 
despite nearly 10 years of existence, 
the promise of AAA’s as a policy plan-
ning tool has yet to be fully realized. 
We further conclude that given its 
implicit goal of priority setting, there 
is insufficient attention paid to social 
equity as a basis for creating and 
implementing AAA’s. We caution that 
this analysis is based on readily avail-
able public information, and AAA 
planning is occurring that has yet to 
reach fruition. In addition, because 
the statute is likely not preemptive,7 
spatially explicit sub-jurisdictional 
adaptation planning may be occurring 
outside of the AAA framework. 

A Brief Legislative History of 
AAA’s

The impetus for the state adapta-
tion action area statute can be traced 
to the origins of the South Florida Cli-
mate Compact. Soon after the Com-
pact was ratified, the signatories de-
veloped a federal and state legislative 
agenda.8 The federal agenda called 
for a law creating regional “Adapta-
tion Action Areas” at the federal lev-
el, where the Compact region would 
serve as the initial pilot project, with 
significant federal funding to support 
it. At the same time, the signatories 
sought state legislation that would 
designate the entire Compact region 
as an Adaptation Action Area, as a 
means to secure the federal designa-
tion (and funding).9 In addition, the 
signatories urged support for state 
legislation that would “provide tech-
nical assistance and funding for local 
governments to review and revise 
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The Environmental and Land Use 
Law Section (ELULS) has been busy 
in the lead up to what passes for 
winter in Florida with CLE program-
ming and welcoming a new group of 
recently-admitted attorney members 
to the Section.

Many of you caught the terrific 
“Florida’s Emerging Coastal Resil-
iency Policy and Law” CLE in October 
featuring Whitney Gray (Florida De-
partment of Environmental Protec-
tion) and Thomas Ruppert (Florida 
Sea Grant). We also had great inter-
est in the emerging issues in our 
“What in the Devil is PFAS and Why 
Should I (or my Clients) Care” CLE 

From the Chair
by Jon Harris Maurer

in December featuring Chris Teaf 
(Hazardous Substance & Waste Man-
agement Research) and Ralph DeMeo 
(Baker Donelson). Many thanks to 
Byron Flagg (Byron Flagg, Esq.) and 
Angela Morrison (Earth & Water 
Law Group), respectively,for organiz-
ing those CLEs.

In January we are looking forward 
to the annual “Legislative Forecast” 
CLE, when past Section Chairs and 
Capitol veterans Gary Hunter (Hop-
ping Green & Sams) and Janet Bow-
man (The Nature Conservancy) will 
provide their insights for the up-
coming 2020 legislative session. You 
can find that and all of our CLEs for 

purchase through the Florida Bar’s 
CLE website.

For our next in-person event, be 
sure to mark your calendar for the 
afternoon of February 11, 2020. We 
will have an ELULS Executive Coun-
cil meeting at the office of Hopping 
Green & Sams in Tallahassee, with 
a happy hour mixer to follow. The 
event is open to all members, and it’s 
a great place to network with Section 
members and learn about all of our 
activities.

Best wishes for the new year!
Jon Harris Maurer

Chair, Environmental and 
Land Use Law Section
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Note: Status of cases is as of Decem-
ber 13, 2019. Readers are encouraged 
to advise the author of pending ap-
peals that should be included.
FLORIDA SUPREME COURT

Donna Melzer v. SFWMD, et al., 
Case No. SC19-1993. Notice to invoke 
discretionary jurisdiction to review 
4th DCA decision affirming in part 
and reversing in part the Order De-
nying Writ of Mandamus Against 
Plaintiff South Florida Water Man-
agement District and Entering Final 
Judgment on Defendant Everglades 
Law Center’s Counterclaim. 44 Fla. 
L. Weekly D2356a (4th DCA Septem-
ber 18, 2019). The Everglades Law 
Center sought to require disclosure 
of the transcripts of a “shade” meet-
ing held by the SFWMD Governing 
Board involving discussions regard-
ing mediation between the District 
and its Governing Board in attorney-
client sessions. The district court 
held that the trial court did not err 
in determining that statutory media-
tion communication exemption un-
der Sections 44.102(3) and 44.405(1) 
preclude disclosure of the full tran-
script of the shade meeting conducted 
between SFWMD and its attorneys 
for the purpose of discussing settle-
ment terms and appending litigation 
which mediation was ordered; to the 
extent that the transcript memorial-
ized mediation communications, such 
portions of the transcript constituted 
mediated communications, and these 
communications disclosed by gov-
ernmental attorney during a shade 

ON APPEAL
by Larry Sellers, Holland & Knight, LLP

meeting are to be redacted from the 
transcript of the shade meeting when 
it becomes a public record. The appel-
late court found that the trial court 
erred when it failed to conduct an in 
camera review of the transcript based 
on the parties’ agreement that one 
was not necessary; it is fundamental 
error for trial court to rule on an 
exemption to public access to the full 
shade meeting transcript by redact-
ing mediation communications with-
out conducting an in camera review 
to determine if the claimed exemp-
tion applies. Accordingly, the court 
remanded for in camera inspection of 
the full transcript to assess whether 
redactions proposed by the District 
have been appropriately applied. Sta-
tus: Notice to invoke discretionary 
jurisdiction filed November 27, 2019.

Florida Wildlife Federation, Inc., 
et al. v. Jose Oliva, Bill Galvano and 
The Florida Legislature, Case No. 
SC19-1935. Notice to invoke discre-
tionary jurisdiction to review 1st DCA 
decision affirming in part, revers-
ing in part and remanding the trail 
court’s Final Judgment for Plaintiffs: 
(1) interpreting Amendment 1 to lim-
it the use of funds in the Land Acqui-
sition Trust Fund created by Article 
X, Section 28 to the acquisition of 
conservation lands for other property 
interests the state did not own on the 
effective date of the amendment and 
thereafter, and to approve, manage, 
restore natural systems thereon, and 
enhance public access or enjoyment 
of those conservation lands; and (2) 

determining the numerous specific 
appropriations inconsistent with that 
interpretation are unconstitutional. 
44 Fla. L. Weekly D2268a. Status: 
Notice to invoke discretionary juris-
diction filed November 15, 2019.

The City of Coral Gables v. Florida 
Retail Federation, Inc., et al., Case 
No. SC19-1798. Notice to invoke 
discretionary jurisdiction to review 
3rd DCA decision reversing the trial 
court’s final summary judgment up-
holding the City’s ordinance prohib-
iting the sale or use of certain poly-
styrene containers, based upon trial 
court’s determination that three state 
laws preempting the ordinance are 
not constitutional. 44 Fla. L. Weekly 
D2089a. (Fla. 3d DCA 2019). Status: 
Notice to invoke discretionary juris-
diction filed October 18, 2019. 

Maggie Hurchalla v. Lake Point 
Phase I, LLC., et al., Case No. SC19-
1729. Notice to invoke discretionary 
jurisdiction to review the 4th DCA de-
cision upholding jury verdict finding 
Ms. Hurchalla liable for $4.4 million 
in damages on a claim of tortious in-
terference with a contract for a public 
project, due to her public comments 
in opposition to the project. 44 Fla. L. 
Weekly D1564a (Fla. 4th DCA 2019). 
Status: Notice to invoke discretionary 
jurisdiction filed October 7, 2019.

Lieupo v. Simon’s Trucking, Inc., 
Case No. SC18-657. Petition for 
review of decision by 1st DCA in 
which the court certified the follow-
ing question as one of great public 
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importance: “Does the private cause 
of action contained in s. 376.313(3), 
Florida Statutes, permit recovery 
for personal injury?” Simon’s Truck-
ing, Inc., v. Lieupo, Case No. 1D17-
2065 (Fla. 1st DCA, April 18, 2018). 
Status: On December 19, 2019, the 
Court answered the question in the 
affirmative.
FIRST DCA

Imhof, et al. v. Walton County, 
et al., Case No. 1D19-0980. Appeal 
from a final judgment in favor of 
the county in an action brought by 
the plaintiffs pursuant to Section 
163.3215 challenging the consis-
tency of a development order with 
the county’s comprehensive plan. 
The trial court followed the Second 
District’s decision in Heine v. Lee 
County, 221 So.3d 1254 (Fla. 2nd DCA 
2017), which held that a consistency 
challenge is limited to whether the 
development order authorizes a use, 
intensity, or density of development 
that is in conflict with the compre-
hensive plan. (Regular readers will 
recall that the Third District recently 
affirmed per curiam a similar ruling 
in Cruz v City of Miami, Case No. 
3D17-2708.) Status: Oral argument 
date set January 15, 2020. 

Pelican Bay Foundation, Inc. v. 
Florida Fish and Wildlife Conserva-
tion Commission and City of Naples, 
Florida, Case No. 1D18-4760. Appeal 
from a final order dismissing the 
Foundation’s challenge to a proposed 
rule that updated Manatee Protec-
tion Zones for all waterbodies within 
Collier County, which considered but 
rejected protection for the Clam Bay 
System. Status: Affirmed per curiam 
on August 27, 2019. 

Jose Oliva, Bill Galvano and the 
Florida Legislature v. Florida Wildlife 
Federation, Inc., Florida Defenders of 
the Environment, Inc., et al. Case No. 
1D18-3141. Appeal from Final Judge-
ment for Plaintiffs: (1) interpreting 
Amendment 1 to limit the use of the 
funds in the Land Acquisition Trust 
Fund created by Article X, Section 
28 to the acquisition of conserva-
tion lands or other property interests 
that the state did not own on the ef-
fective date of the Amendment and 
thereafter, and to improve, manage, 
restore natural systems thereon, and 
enhance public access or enjoyment 

ON APPEAL 
from previous page

of those conservation lands; and (2) 
determining that numerous specific 
appropriations inconsistent with that 
interpretation are unconstitutional. 
Status: Affirmed in part, reversed in 
part and remanded on September 9, 
2019; motions for rehearing denied 
October 22, 2019; notice to invoke 
discretionary jurisdiction filed No-
vember 15, 2019.
THIRD DCA

City of Miami v. 3637 Corp., Inc., 
Case No. 3D19-941. Petition for re-
view of trial court’s decision reversing 
denial by the City of Miami Plan-
ning and Zoning Board of an appeal 
from the denial of a request for the 
issuance of a certificate of use. The 
trial court granted the petition for 
certiorari based in large part on a 
determination that the City is es-
topped to deny the request based on 
its prior conduct. Status: Petition for 
certiorari denied August 28, 2019. 

City of South Miami v. Florida 
Power & Light Company, Case No. 
3D19-0020. Appeal from final order 
on remand approving certification, 
after the matter was remanded to 
the Siting Board for further review to 
take action consistent with the court’s 
opinion in Miami-Dade County v. In 
Re: Florida Power & Light Co., 208 
So. 3d 111 (Fla 3rd DCA 2016). Status: 
Notice of appeal filed January 3, 2019. 

Florida Retail Federation, Inc., et 
al. v. The City of Coral Gables, Case 
No. 3D17-562. Appeal from final sum-
mary judgment upholding the City of 
Coral Gables ordinance prohibiting 
the sale or use of certain polystyrene 
containers, based upon trial court’s 
determination that three state laws 
preempting the ordinance are un-
constitutional. Status: Reversed and 
remanded on August 14, 2019; notice 
to invoke discretionary jurisdiction of 
Florida Supreme Court filed October 
18, 2019.
FOURTH DCA

Everglades Law Center Inc. v. SF-
WMD, Case Nos. 4D18-1220, -1519 
and -2124. Appeals from Order De-
nying Writ of Mandamus Against 
Plaintiff South Florida Water Man-
agement District and Entering Final 
Judgment on Defendant Everglades 
Law Center’s Counterclaim. The Ev-
erglades Law Center sought to re-
quire disclosure of the transcripts of a 
“shade” meeting held by the SFWMD 
Governing Board involving discus-
sions regarding mediation between 

the District and its Governing Board 
in attorney-client sessions. The order 
concludes that the transcripts of such 
discussions constitute communica-
tions at a mediation proceeding with-
in the meaning of Section 44.102(3), 
Florida Statutes, and therefore are 
exempt from disclosure under the 
public records law. Status: Affirmed 
in part, reversed in part on September 
18, 2019 (44 Fla. L. Weekly D2356a); 
motion for rehearing en banc denied 
on November 19, 2019. 
UNITED STATES SUPREME 
COURT

County of Maui, Hawaii, v. Hawaii 
Wildlife Fund, Case No. 18-260. Pe-
tition to review decision by the U.S. 
Court of Appeals for the 9th Circuit 
upholding a district court ruling, re-
jecting the County’s argument that a 
“discharge” only occurs when pollut-
ants are released directly into navi-
gable waters. The County operates a 
wastewater treatment plant that in-
jects the treated wastewater through 
wells into the groundwater; some of 
that groundwater eventually enters 
the Pacific Ocean. Issue: whether the 
Clean Water Act requires a permit 
when pollutants originate from a 
point source but are conveyed to navi-
gable waters by a non-point source, 
such as groundwater. Status: Oral 
argument held on November 6, 2019. 

Atlantic Richfield Co. v. Christian, 
et al., Case No. 17-1498. Petition to 
review Montana Supreme Court de-
cision that allows state residents to 
sue Atlantic Richfield Co. for clean-up 
costs related to the Anaconda Smelter 
Superfund site’s pollution despite 
remediation work that had already 
occurred. Issues: (1) whether a com-
mon law claim for restoration seek-
ing cleanup remedies that conflict 
with remedies the EPA ordered is a 
jurisdictionally barred “challenge” to 
the EPA’s cleanup under 42 U.S.C. 
§ 9613 of CERCLA; (2) whether a 
landowner at a Superfund site is a 
“potentially responsible party” that 
must seek EPA approval under 42 
U.S.C. § 9622(e)(6) of CERCLA before 
engaging in remedial action, even if 
the EPA has never ordered the land-
owner to pay for a cleanup; and (3) 
whether CERCLA pre-empts state 
common law claims for restoration to 
seek cleanup remedies that conflict 
with EPA ordered remedies. Status: 
Oral argument held on December 3, 
2019.
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I. Overview of Governing Statu-
tory Provisions.

Under Florida’s State Emergency 
Management Act, Fla. Stat. § 253.31 
et seq, the declaration of a state of 
emergency by the Governor for a 
natural emergency tolls the period re-
maining to exercise the rights under 
a permit or other authorization for 
the duration of the emergency decla-
ration.1 The declaration also extends 
the period remaining to exercise the 
rights under a permit or authoriza-
tion for six months in addition to the 
tolled period:

(1)(a) The declaration of a state of 
emergency issued by the Governor 
for a natural2 emergency tolls the 
period remaining to exercise the 
rights under a permit or other au-
thorization for the duration of the 
emergency declaration. Further, 
the emergency declaration extends 
the period remaining to exercise 
the rights under a permit or other 
authorization for 6 months in 
addition to the tolled period.3 

A state of emergency declared by 
executive order may not last longer 
than 60 days unless extended by an-
other executive order.4 

To utilize the extension, a per-
mittee must—within 90 days after 

the termination or expiration of the 
emergency declaration—notify the 
issuing authority of the intent to ex-
ercise the tolling and extension: 

(b) Within 90 days after the 
termination of the emergency 
declaration, the holder of the 
permit or other authorization 
shall notify the issuing authority 
of the intent to exercise the toll-
ing and extension granted under 
paragraph (a). The notice must 
be in writing and identify the spe-
cific permit or other authorization 
qualifying for extension.5

The notification must be provided 
“within 90 days after” the declaration 
is terminated. This appears to allow a 
permittee to provide the notification 
at any time during which the declara-
tion is in effect—the permittee does 
not appear to be required to wait 
until the declaration is terminated 
or expires to provide the notice. How-
ever, informal discussion with agency 
personnel revealed the possibility 
that some agencies may take the 
position that the notification must be 
delivered after the expiration of 
the entire emergency tolling pe-
riod as extended. Thus, permittees 
should carefully track declarations 
and their extensions to ensure that 

they submit the extension notice at 
the appropriate time. The extension 
notice will be valid even if the permit 
would have otherwise expired dur-
ing the state of emergency or during 
the subsequent 90 day notification 
period.6

Only the permittee’s written notice 
to an issuing authority is required to 
receive the extension; no action by the 
issuing authority is required for the 
extension to be granted, other than 
to verify that the permit is of a type 
covered by the statute.7 The permit 
extension is not subject to challenge 
by objectors or intervenors under 
Chapter 120, Florida Statutes, and 
parties who challenged the original 
permit issuance need not be notified 
of the extension.8

II. Types of Permits Covered and 
Excluded.

This extension applies to local 
government development orders; 
building permit expirations; Environ-
mental Resource Permits (“ERPs”) 
granted under Part IV, Chapter 373, 
Florida Statutes; and the buildout 
date of a development of regional 
impact, including any extension of 
a buildout date that was previously 
granted as specified in § 380.06(7)
(c).9 This includes Noticed General 
Permits; Mining Permits under Part 
IV of Chapter 373, Florida Statutes; 
Joint Coastal Permits under Chapter 
62B-49, Fla. Admin. Code; Conceptu-
al Approval Permits; and Delegated 
Local Government Permits issued 
pursuant to a delegated program 
under Part IV of Chapter 373, Florida 
Statutes.10 

The extension is not available for 
ERP Permits that authorize activities 
outside the geographic area affected 
by the declaration; ERP Permits that 
include authorization under a pro-
grammatic or regional general permit 
issued by the U.S. Army Corps of En-
gineers; ERP Permits that are held 
by an owner or operator determined 
to be in significant non-compliance;11 

Tolling and Extensions Under 
Florida’s State Emergency 
Management Act
by Travis Hearne, Mechanik Nuccio Hearne & Webster
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or ERP Permits that are subject to a 
court order specifying an expiration 
date or buildout date that would be 
in conflict with the extension.12 The 
extension is also not available for 
exemptions; for the duration of Juris-
dictional Determinations or Formal 
Determinations; or for other permits 
or authorizations issued by FDEP 
or the WMDs under statutes other 
than Part IV of Chapter 373, Florida 
Statutes.13

III. Overview of Procedure to 
Determine Critical Dates.

In other words, once an execu-
tive order is issued declaring a state 
of emergency in a given locale, the 
remaining time to exercise rights 
under a permit is tolled—i.e., the 
“countdown” of the time left to take 
a permitted action is “suspended” or 

“halted” during the state of emer-
gency. At any time within 90 days of 
the emergency expiration date, the 
permittee must notify the issuing 
authority of its intent to utilize the 
extension period. If this notice is pro-
vided, the permittee’s time to exercise 
a right under the permit is extended 
until the date six months after the 
date established by adding a period 
equal to the length of the state of 
emergency (i.e., the length of the toll-
ing period) to the permit’s default ex-
piration date. In short, to determine 
what date the permit expires as a 
result of this procedure:

(1) Add the length of the appli-
cable tolling period14 to the date 
the permit otherwise would have 
expired. The tolling period is in ef-
fect so long as a state of emergency 
exists in the locale, and extensions 
of the same state of emergency 
enlarge the tolling period. This 
establishes a date that this article 

refers to as the “New Permit Expi-
ration Due to Tolling.” 
(2) Add six months to the “New 
Permit Expiration Due to Tolling” 
date for every separate state of 
emergency applicable in the locale. 
The permit will expire at the end 
of the resulting period. 15 

To determine the notification dead-
line, add 90 days to the date on which 
the last state of emergency expired or 
was terminated.

It is important to determine whether 
two separate states of emergency due 
to different causes are in effect at the 
same time in the same locale. In such a 
case, the tolling periods for the separate 
states of emergency run concurrently 
and not consecutively.16 However, the 
six month extensions run consecutively. 
In other words, an additional 6 month 
extension period is available for each 
overlapping separate state of emergency 
declared in a given locale.17

TOLLING AND EXTENSIONS 
from previous page
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Date of 
Executive 
Order 
(Effective 
Date)

Default 
Permit 
Expiration

Date on Which 
60 Day State 
of Emergency 
Automatically 
Expires (Effective 
Date + 60 Days) 
(Emergency 
Expiration)

Last Day of 90 Day 
Period Within Which 
Permittee Must Notify 
Agency of Intent to 
Exercise Extension 
(Expiration + 90 
Days) (Notification 
Deadline)

New Permit 
Expiration 
Due to Tolling 
(Default Permit 
Expiration + 
Tolling Period)

Last Day on Which Right Under 
Permit May Be Exercised If 
Notification Has Been Provided 
Within the 90 Day Period (New 
Permit Expiration Due to Tolling 
+ 6 Months) (New Right Exercise 
Deadline)

6/1/2018 7/1/2018 7/31/2018 10/29/2018 8/30/2018 2/28/2019
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IV. Hypothetical Example.
As a hypothetical example, if a 

permit is issued on July 1, 2017 and 
expires on July 1, 2018, the declara-
tion of a 60-day state of emergency on 
June 1, 2018 will allow the permit to 
be extended until February 28, 2019, 
so long as the permittee gives notice 
by October 29, 2018: (See Diagram 1)
V. Effect of Extensions.

If the same state of emergency is 
extended by another executive or-
der, the tolling period is likewise 
extended, and a new, later, emer-
gency expiration date arises with 
each extension, pushing the appli-
cable deadlines (both the 90 day no-
tification deadline and the six-month 
new right exercise deadline) further 
into the future with each extension. 
Some states of emergency have been 
repeatedly extended to create long 
tolling periods exceeding, in some 

cases, one year. Permittees should 
treat the date of an executive order 
extending a state of emergency as 
the new initial measuring date if 
the extension order is issued prior 
to the earlier declaration’s default 
emergency expiration date (rather 
than considering the extension’s ef-
fective date to be the date the prior 
declaration would have expired). For 
example: (See Diagram 2)
VI. Need For Repeated or Re-
newed Notification.

Research has identified no control-
ling authority governing whether 
permittees must provide a new notifi-
cation after each extension. Theoreti-
cally, permittees should be required 
to provide only one notification at 
any time between the declaration’s 
effective date and the end of the no-
tification period. However, as noted 
above, some agencies may not accept 
a notification until the relevant states 
of emergency have been allowed to 
expire. Tracking the timelines and 

extensions involved could prove dif-
ficult for agency staff. The best course 
of action for permittees is likely to 
make things easier for agency staff by 
combining notices into one commu-
nication to the agency to the extent 
possible; i.e., permittees should wait 
until the final expiration of the rel-
evant states of emergency, determine 
how many are applicable and the 
deadlines involved, and then notify 
the necessary agencies at one time.
VII. Effect of Separate Over-
lapping States of Emergency.

When two separate states of emer-
gency overlap, the time during which 
the tolling periods overlap runs con-
currently, not consecutively. How-
ever, the six month extensions are 
added together consecutively. For 
example: (See Diagram 3)
VIII. Computation of Time.

Regarding computation of time, 
Florida Rule of Judicial Administra-
tion 2.514(a) governs computation of 
time periods specified in any statute 

TOLLING AND EXTENSIONS 
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Date
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New 
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New Right 
Exercise 
Deadline

6/1/2018 7/1/2018
60 days (measured 
from 7/1/2018) 8/30/2018 9/29/2018 11/28/2018 3/29/2019
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that does not specify a method of 
computing time. Fla. R. Jud. Admin. 
2.514(a). Under this rule, when the 
period is stated in days or a longer 
unit of time, (a) begin counting from 
the next day that is not a Saturday, 
Sunday, or legal holiday, (b) count ev-
ery day, including intermediate Sat-
urdays, Sundays, and legal holidays; 
and (c) include the last day of the 
period, but if the last day is a Satur-
day, Sunday, or legal holiday, or falls 
within any period of time extended 
through an order of the chief justice 
under Fla. R. Jud. Admin. 2.205(a)
(2)(B)(iv), the period continues to 
run until the end of the next day that 
is not a Saturday, Sunday, or legal 
holiday and does not fall within any 
period of time extended through an 
order of the chief justice.
Endnotes
1 Fla. Stat. § 252.363(1)(a).
2 A “natural emergency” is defined as “an 
emergency caused by a natural event, includ-
ing, but not limited to, a hurricane, a storm, 
a flood, severe wave action, a drought, or an 
earthquake.” § 252.34(8).
3 § 252.363(1)(a) (emphasis added).

4 § 252.36(2).
5 § 252.363(1)(b) (emphasis added).
6 Submerged Lands & Environmental Re-
sources Program Procedures Manual at 2, 
SLER 1428, December 2012 Update. [hereinaf-
ter SLERP Manual] (“a request is valid so long 
as the request is filed within 90 days of the end 
of the state of emergency—even if the permit 
would have otherwise expired during the state 
of emergency or within the subsequent 90-day 
period.” (emphasis in original)).
7 Fla. Att’y Gen. Op. 2012-13, 2012 WL 
1495312 (Apr. 25, 2012).
8 SLERP Manual at 3.
9 § 252.363(1)(a)1.–4. 
10 SLERP Manual at 1.
11 § 252.363(1)(d) 3. A permittee is in “sig-
nificant noncompliance” when the permit is 
subject to a “warning letter or notice of viola-
tion, the initiation of formal enforcement, or 
an equivalent action.” Id. Letters of Non-Com-
pliance and Compliance without Enforcement 
will not render a permittee in “significant non-
compliance.” SLERP Manual at 5. Significant 
non-compliance with a Consent Order, Final 
Order, judgment, or other document resolving 
an enforcement action will, however, establish 
“significant noncompliance.” Id. If the permit-
tee is not subject to a disqualifying enforce-
ment action prior to sending the extension 
notification, and such an action arises later, 
the agency’s response letter should explain that 
the permit does not qualify for the requested 
extension, and must include Notice of Rights 
language required by Chapter 120, Florida 
Statutes. Id.
12 SLERP Manual at 2.
13 Id.
14 See discussion below at Section VII, infra, 

regarding how the tolling period should be 
calculated when separate states of emergency 
overlap.
15 SLERP Manual at 3–4 (“[T]he date is 
extended by the duration of the applicable state 
of emergency (as measured in days) from the 
original expiration date stated in the permit, 
plus an additional six months”). See Section 
VII, infra, and Notes 16 and 17, infra.
16 Id. at 4 (“[T]he length of the ‘tolled period’ 
for purposes of the extension granted would not 
be calculated as the sum of the entire duration 
of each separate declaration. Instead, the ‘toll-
ing’ period begins when the first declaration of 
emergency goes into effect, and ends when the 
last declaration expires . . . To put it more sim-
ply, for the purposes of tolling under 252.363, 
F.S., either a state of emergency exists (in which 
case the permit expiration date is tolled), or it 
does not.” (emphasis in original)).
17 Id. (“In contrast, the 6-month additional 
extension is provided by ‘the declaration’, and 
thus 6 months should be added for each dec-
laration of a state of emergency by the Gover-
nor . . . Extensions of an existing declaration 
(established by subsequent Executive Orders), 
clearly extend the tolling period, but do not 
provide additional 6-month extension periods.” 
(emphasis in original)). 
18 See Executive Order 19-234, available on-
line at https://www.floridadisaster.org/global-
assets/executive-orders/eo-19-234-hurricane-
dorian-extension-1-10-25-19.pdf
19 See Executive Order 19-207, available 
online at https://www.floridadisaster.org/
globalassets/executive-orders/eo-19-207-hur-
ricane-michael-extension-6-9-27-19.pdf
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continued...

City of Jacksonville, Petitioner, 
v. Dames Point Workboats, LLC, 
and Department of Environmen-
tal Protection, Respondents. 
2019 Fla. Div. Adm. Hear. LEXIS 
232 (Final Order issued April 12, 
2019)

Dames Point Workboats (Work-
boats) proposes to construct and 
operate a commercial tugboat and 
barge mooring and loading/offloading 
facility (the Project). Workboats has 
a fleet of approximately 40 vessels, 
comprised of barges, tow/push boats, 
and work boats that are used to pro-
vide a range of marine services to 
third parties. The Project involves the 
construction of three docks, mooring 
dolphins, and mooring piles water-
ward of the mean high-water line on 
sovereign submerged lands. 

The Project will be located in the 
“Back Channel” area of the St. Johns 
River, directly north of Blount Island 
in Jacksonville, Florida. The Back 
Channel is classified as a Class III 
waterbody is impaired for lead. Work-
boats owns four adjacent waterfront 
parcels upland of the Project which 
collectively have approximately 425 
feet of linear salt marsh and riprap 
shoreline bordering the Back Channel. 

Respondent Workboats filed a 
Joint Application for an Individual 
Environmental Resource Permit, Au-
thorization to Use State-Owned Sub-
merged Lands, and Federal Dredge 
and Fill Permit in June of 2018. 
DEP found that the Project met the 
requirements for the Consolidated 
Authorization (CA) and issued the 
Consolidated Notice of Intent in July 
of 2018, proposing to issue the ERP 
and a ten-year sovereign submerged 
lands lease for the Project. 

Petitioner City timely challenged 
the Department’s proposed issuance 
of the CA. The City argued that the 
lease is contrary to the public inter-
est, will cause adverse impacts to 
benthic and salt marsh habitat, will 
result in the discharge of pollutants 
into the waters of the Back Chan-
nel, will pose a navigational hazard 
and cause harm to manatees, and 
will detract from, and interfere with, 
recreational activities in the Back 
Channel.

The matter was referred to DOAH 
and a final hearing was held in De-
cember 2018. A transcript of the fi-
nal hearing was filed at DOAH on 
January 18, 2019. The parties timely 
filed their proposed recommended 
orders on January 28, 2019, and the 
ALJ issued a Recommended Order on 
March 1, 2019.

In the Recommended Order, the 
ALJ noted that two types of habitat 
exist at the Project site: salt marsh 
and submerged benthic habitat. The 
ALJ found that the salt marsh at the 
Project site is healthy, high-quality, 
high-functioning salt marsh habitat, 
and was not being removed or oth-
erwise affected and will not be af-
fected by the Project. The submerged 
benthic sediment at the Project site 
provides habitat for infauna, such as 
polychaete worms; and for epifauna, 
such as shrimp, crabs, and mollusks. 
No submerged aquatic vegetation or 
oyster bars were found at the Project 
site. The CA includes specific condi-
tions to help protect the benthic habi-
tat to help ensure that the Project will 
have only minimal impacts on the salt 
marsh habitat. Docks will be built four 
feet above the marsh floor to reduce 
shading and will be constructed using 
minimally-impactful techniques. 

To protect the Florida Manatees, 
the only listed species inhabiting the 
Project site, the FWC has already 
established a slow speed, minimum 
wake zone extending 300 feet from 
the shorelines into the Back Chan-
nel. Workboats must install bumpers 
or fenders to separate vessels and 
docks, and each vessel must meet 
minimum clearance requirements to 
help prevent trapping or crushing of 
manatees. Additionally, the Project 
must be constructed and operated 
according to the Standard Manatee 
Conditions for In-Water Work. 

Workboats has a recent history 
of noncompliance with DEP rules. 
Rather than take enforcement action, 
DEP decided to include a salt marsh 
restoration corrective action require-
ment in the CA. To provide reason-
able assurance that the Project will 
not violate ERP statutes and rules, 
and to add accountability, the ALJ 
recommended adding five enforceable 
conditions to the final order. 

First, Workboats may only load 
vessels from a specific dock, and the 
only equipment that may be used will 
be equipment small and light enough 
to traverse said dock. Second, domes-
tic waste from boat heads must be 
handled through a waterless inciner-
ating toilet. This condition expressly 
prohibits any sewage pump-out at 
the docks or on vessels and prohibits 
the discharge of incinerator toilet 
ash waste into waters of the state. 
Third, Workboats may not install or 
use fueling equipment at the docks or 
conduct major repair or reconstruc-
tion, except minor repairs specifically 
allowed. Any other activity, including 
but not limited to scraping, stripping, 
and recoating, that may degrade wa-
ter quality or release pollutants into 
Waters of the State, is prohibited. 
Fourth, since the Back Channel is 
impaired for lead, Workboats may 
not use lead paint or lead-containing 
welding equipment on the docks or 
vessels moored in the Lease area. 
And fifth, the waterward ends of the 
docks and the mooring dolphins are to 
be marked by reflectors or lit by solar 
battery powered lights so that they 
are visible from the water at night 
by reflected light. 

The ALJ concluded that Workboats 
met its statutory burden to present 
a prima facie case of entitlement to 
the environmental resource permit 
and issuance of the lease. The ALJ 
noted that Workboats also presented 
credible, competent, and substantial 
evidence beyond what was required. 
The ALJ found that the Project, with 
the above conditions, would meet 
all applicable statutory and rule 
requirements and not be contrary 
to the public interest. The burden 
shifted to the City to demonstrate, 
by a preponderance of the competent 
substantial evidence, that the Project 
does not comply with Florida Stat-
utes and applicable environmental 
resource permitting rules. The ALJ 
determined that the City did not meet 
its burden. Petitioner City timely 
filed exceptions and DEP and Work-
boats timely filed responses. 

On April 12, 2019, the DEP Sec-
retary released the Final Order. The 

Environmental Case Law Update
by Gary Hunter, Hopping Green & Sams
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Final Order included explicit rulings 
on each party’s exceptions. Both of 
Workboat’s exceptions are granted to 
clarify ownership of the upland prop-
erty and correct minor scrivener’s er-
rors in the ALJ’s recommended order. 
All 14 of the Petitioner City’s excep-
tions were denied. The Final Order 
adopted the Recommended Order as 
modified by Workboat’s exceptions. 
The Final Order included the ALJ’s 
five recommended conditions and 
added a sixth condition that explicitly 
prohibited Workboats from conduct-
ing any major repair, reconstruction, 
or maintenance activities, to ensure 
that only water-dependent activities 
are conducted within the lease area.
Hurchalla v. Lake Point Phase I, 
LLC, 2019 Fla. App. LEXIS 9609 
(Fla. 4th DCA June 19, 2019)

Lake Point sued Hurchalla for tor-
tious interference with a contract, 
and the jury found in favor of Lake 
Point. The trial court denied, and 
Hurchalla appealed, Hurchalla’s mo-
tion for judgment notwithstanding 
verdict.

At issue on appeal was whether 
the trial court made reversible er-
rors when it instructed the jury on 
Hurchalla’s First Amendment and 
common law defenses and whether 
Lake Point presented sufficient evi-
dence to defeat these defenses. 

Lake Point was a contractor that 
entered into a public-private part-
nership agreement with the South 
Florida Water Management District 
on a stormwater treatment project. 
The relevant property was in Mar-
tin County, and the county govern-
ment entered into an agreement with 
the district regarding the project. 
Hurchalla, a former Martin County 
Commissioner and noted environ-
mentalist, took offense to the project 
when she learned that the project 
would supply water to the City of 
West Palm Beach. She emailed sit-
ting county commissioners, expressed 
her views on the project, and detailed 
ways to stop the project. 

Relevantly, Lake Point sued 
Hurchalla for tortious interference, 
and the jury found in favor of Lake 
Point. On appeal, Hurchalla made 
two arguments: (1) the trial court 
erred when it instructed the jury 
on her First Amendment and state 

common law defenses, and (2) Lake 
Point did not present sufficient evi-
dence to defeat both defenses. 

On the first argument, the Fourth 
District noted that Hurchalla, dur-
ing the charging conference and in 
her proposed instructions, mixed the 
elements of her First Amendment 
defense and her state common law 
defense. These two defenses have 
separate standards and burdens of 
proof. The First Amendment defense 
can be overcome if the opposing party 
produces evidence of actual malice. 
The state common law defense re-
quires express malice. The Fourth 
District noted that these differences 
are material to a tortious interference 
claim. Because of these errors on 
Hurchalla’s part, the Fourth District 
held that the trial court’s incorrect in-
structions were not reversible error. 

On the second argument, the 
Fourth District took note of the evi-
dence presented at the trial court, 
mainly Hurchalla’s false statements 
of fact conveyed in her email com-
munications with the commission-
ers. The court determined that Lake 
Point submitted sufficient evidence to 
defeat both the First Amendment and 
state common law defenses. 

The Fourth District affirmed the 
lower court’s ruling.
Department of Environmental 
Protection v. TD Del Rio, LLC, 
2019 Fla. Div. Adm. Hear. LEXIS 
404 (DOAH July 24, 2019)

At issue was whether TD Del Rio 
should pay for the Department of 
Environmental Protection-demanded 
investigative costs and corrective 
actions related to property contami-
nation violations. TD Del Rio owned 
the property in question that was 
contaminated with hazardous sub-
stances and petroleum. The depart-
ment issued a notice of violation and 
ordered corrective action. 

At an administrative hearing, the 
administrative law judge (“ALJ”) 
heard witnesses and accepted evi-
dence. In a recommended order, the 
ALJ found that the property con-
tained hazardous substances and 
that TD Del Rio should be held to 
strict liability. The ALJ then deter-
mined that TD Del Rio should pay 
for the costs demanded by the de-
partment and should take corrective 
action. 

The ALJ specifically noted that TD 
Del Rio could not assert a third-party 

defense or an innocent purchaser 
defense. Regarding the third-party 
defense, the defense required TD Del 
Rio to have exercised due care. How-
ever, the ALJ found that, because TD 
Del Rio did not conduct a site assess-
ment, it failed to exercise due care. 
Regarding the innocent purchaser 
defense, the defense required TD Del 
Rio to have conducted a sufficient 
pre-purchase inquiry regarding site 
pollution. Because TD Del Rio failed 
to inquire, it could not assert the 
defense. 
In re: Tampa Electric Company 
Big Bend Unit 1 Modernization 
Project Power Plant Siting Ap-
plication No. PA79-12A2, 2019 
Fla. Div. Adm. Hear. LEXIS 422 
(DOAH July 29, 2019)

The proceeding before the Siting 
Board (“Board”) concerned (1) Tampa 
Electric Company’s (“TECO”) Big 
Bend Generating Station site certifi-
cation and (2) Board authorization of 
TECO’s Modernization Plan. Under 
(1), TECO sought site certification for 
its existing Generating Station Units 
1, 2, and 3. Under (2) sought Board 
authorization to build and operate 
its Big Bend Unit 1 Modernization 
Project, which would repower its ex-
isting coal and natural gas fueled 
Unit 1 with natural gas and would 
retire Unit 2. The Department of 
Environmental Protection (“DEP”) 
issued a Project Analysis Report and 
recommended approval for the Mod-
ernization Project. 

The Sierra Club sought to inter-
vene in the administrative proceed-
ings. An administrative law judge 
(“ALJ”) admitted evidence and heard 
testimony. The ALJ heard evidence 
regarding the Sierra Club’s stand-
ing, and the potential climate change 
and general environmental impact of 
the site certification and Moderniza-
tion Project. The ALJ also considered 
the potential noise and safety issues 
regarding the Modernization Proj-
ect construction. The ALJ issued a 
recommended order approving the 
site certification and Modernization 
Project. 

The Board reviewed the ALJ’s order 
and reviewed a number of exceptions 
submitted by the Sierra Club and 
DEP. The Sierra Club took exception 
to a number of conclusions of facts 
and conclusions of law. The Board 
denied these exceptions, noting that 
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(1) the Board, on review, cannot reject 
an ALJ’s conclusions of fact that are 
supported by competent substantial 
evidence, and (2) conclusion of law 
objections must be stated with par-
ticularity. The Board granted some 
of DEP’s exceptions, which dealt with 
scrivener errors, and denied some of 
DEP’s more substantive exceptions, 
using the same rationales in its ear-
lier analysis. 

The Board adopted the recom-
mended order. 
In re: Commission review of nu-
meric conservation goals, et al., 
2019 Fla. PUC LEXIS 258 (DOAH 
August 7, 2019) 

This consolidated Public Service 
Commission (“Commission”) proceed-
ing reviewed seven utility companies’ 
conservation goals under the Florida 
Energy Efficiency and Conservation 
Act. The commission took evidence 
and heard witnesses. 

The Commission posed eleven 
issues: (1) whether the respective 
companies’ goals were based on an 
adequate assessment of available 
supply-side and demand-side con-
servation and efficiency measures, 
(2) whether the goals adequately re-
flect consumer costs and benefits, (3) 
whether the goals adequately reflect 
the costs and benefits to ratepay-
ers; (4) whether the goals promote 
energy efficiency and demand-side 
renewable systems; (5) whether the 
goals reflect state and federal en-
ergy regulations; (6) whether the 
companies have a cost-effective test 
that the Commission could adopt; 
(7) whether the goals factor in free 
riders; (8) whether residential sum-
mer and winter energy-setting goals 
should be established for the next 
decade; (9) whether commercial sum-
mer and winter energy-setting goals 
should be established for the next 
decade; (10) whether the company 
had goals to establish and incentiv-
ize demand-side renewable energy 
systems, if any; and (11) whether the 
underlying dockets should be closed. 
The companies, in turn, answered. 

The Commission also made four 
rulings. The Florida Industrial Pow-
er Users Group (“FIPUG”) objected 
to an expert witness; the Commis-
sion denied the objection, since FI-
PUG did not comply with procedural 

requirements when making the objec-
tion. The Southern Alliance for Clean 
Energy (“SACE”) requested that the 
Commission remove the phrase “if 
any” from Issue (10), arguing that 
the relevant statute does not make 
this determination discretionary; 
the Commission rejected these argu-
ments, stating that it was consistent 
with the last goal-setting procedure. 
SACE proposed an additional issue 
point to address low-income resi-
dents; the Commission determined 
that this concern can be addressed in 
Issue (8); and Florida Department of 
Agriculture and Consumer Services 
proposed an additional issue point 
concerning low-income consumer 
education and outreach; the Com-
mission determined that this concern 
could be addressed in Issue (7) or (8). 
Oliva v. Fla. Wildlife Fed’n, Inc., 
No. 1D18-3141 (Fla. 1st DCA, Sept. 
9, 2019)

This appeal addressed Article X, 
section 28 of the state constitution. 
This constitutional provision began as 
a citizens’ initiative and was passed 
by Florida voters in the 2014 election. 
The provision concerns public land 
acquisition trust funds. It details 
the how the state can finance land, 
water, and other property acquisi-
tions and improvements. After the 
election, state officials mixed general 
revenue and Article X, section 28 rev-
enue, and also used 
the revenue on land 
acquired before the 
amendment was 
passed. 

The Florida Wild-
life Federation and 
other  plaint i f fs 
sued state officials, 
alleging that these 
actions were uncon-
stitutional under 
Article X, section 
28. The trial court 
agreed and relied on 
a number of sources 
to glean the provi-
sion’s scope and 
intent. The court 
looked to the citi-
zens’ initiative ti-
tle, the initiative’s 
ballot summary, 
and the history of 
related state land 
acquisition pro-
grams. The court, in 

relevant part, held that the constitu-
tional provision (1) created a trust 
fund for land the state would acquire 
after the passage of the provision, 
(2) prevented the state from spend-
ing Article X, section 28 revenue on 
land acquired before the passage of 
the provision, and (3) prevented the 
comingling of Article X, section 28 
revenue and general revenue. In so 
holding, the court ordered the state 
to keep a record of where Article X, 
section 28 funds are spent and invali-
dated approximately 100 appropria-
tions that used the mixed revenue. 

The First District Court of Appeal 
heard the appeal and, in relevant 
part, reversed the trial court. The 
district court noted that the plain 
language of the constitutional “pro-
vision does not plainly restrict the 
use of [Article X, section 28] revenue 
to improvement, management, res-
toration, or enhancement of lands 
only acquired before 2015” and “does 
not plainly limit the improvement 
of property to those properties only 
recently acquired.” This reading was 
supported by the Florida Supreme 
Court’s advisory opinion to the Attor-
ney General regarding the citizens’ 
initiative. However, the district court 
stressed that it did “not speak to the 
legality of the appropriations since 
enactment of Article X, section 28, a 
question which is now pending.”
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This column highlights recent ac-
complishments of our College of Law 
students and alumni. It also features 
several of the terrific programs the 
College of Law will be hosting during 
the upcoming spring semester. We 
hope ELULS Section members will 
share their accomplishments with 
us and join us for one or more of our 
future programs. 
Recent Alumni Accomplishments

• Ahjond Garmestani co-wrote 
an article, “Untapped Capacity 
for Resilience in Environmental 
Law” that was recently published 
in PNAS 116 (40). 

• Mackenzie Landa is currently 
serving as Counsel for the U.S. 
House of Representatives Select 
Committee on the Climate Crisis, 
where she leads the committee’s 
work on nature-based climate 
solutions. In addition to holding 
congressional hearings on climate 
change solutions and working on 
legislation such as H.R. 9, The 
Climate Action Now Act, the com-
mittee is tasked with developing 
a set of policy recommendations 
focused on ways Congress should 
confront the climate crisis. In her 
role on the committee, Ms. Landa 
focuses on how natural climate continued...

LandaGarmestani

MoyeMelnick

presentation, that this community 
should be selected for funding of 
sea-level rise resiliency and ad-
aptation measures. The team pre-
sented sea-level rise resiliency so-
lutions for Alligator Point, Florida 
to an AWMA Selection Committee 
comprised of representatives from 
the private sector, not-for-profit as-
sociations, and public sector on Oc-
tober 29, 2019. The team received 
second place in the competition. 

• FSU Law’s annual Moot Court 
Team Final Four Competition 
took place at the Florida Supreme 
Court on October 16, where stu-
dents Alex Clise, Holly Parker 
Curry, Gabriela De Almeida, 
and Erin Tuck presented oral 
arguments before judges of the 
Florida Supreme Court and the 
First District Court of Appeal. 
Congratulations to all who com-
peted and to Holly Parker Curry 
on being awarded Best Advocate! 

• The Florida State University Col-
lege of Law Trial Team won first 
place in the 2019 Mockingbird 
Challenge National Trial Com-
petition! Congratulations to team 
members R. McLane Edwards, 
Genevieve Lemley ,  Corie 
Posey, and Luke Waldron.

Florida State University College of Law 
November 2019 Update
by David Markell, Steven M. Goldstein Professor

solutions, such as conservation, 
restoration, and improved land 
management actions, can increase 
carbon storage and avoid green-
house gas emissions in ecosystems, 
farms, and natural landscapes.

• Benjamin Melnick recently ac-
cepted the positon of Director of 
the Division of Water Resource 
Management within the DEP.

• George Douglas Moye and his 
company, Moye Consultants, de-
veloped an energy storage tech-
nology that was selected as one 
of 25 semifinalists in the NASA 
iTech program. The technology is 
described as a simultaneous bat-
tery and capacitor design model 
that computes energy from the 
storage device’s electrical current 
and design. 

Recent Student Achievements 
and Activities
• Ashley Englund and Alexan-

der Purpuro will be competing 
in the Jeffrey G. Miller National 
Environmental Law Moot Court 
Competition at Pace University in 
February 2020. 

• A team comprised of FSU Law 
student Sordum Ndam and FSU 
Urban & Regional Planning stu-
dents Brittany Figueroa and 
Jonathan Trimble was selected 
by the Florida Air and Waste Man-
agement Association to present as 
part of the Student Environmental 
Challenge hosted by the Associa-
tion. The team’s task was to select 
a rural coastal city in Florida and 
persuade the selection commit-
tee, through a written and oral 

Florida Air and Waste Management Association Student 
Environmental Challenge Team

From left to right Holly Parker Curry, 
Alex Clise, Erin Tuck and Gabriela De Almeida

From left to right Genevieve Lemley, Luke Waldron, 
Corie Posey and R. McLane Edwards
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Faculty Achievements
• Professor Shi-Ling Hsu pub-

lished, with Professor Josh Eagle 
of the University of South Caro-
lina, the casebook Ocean and 
Coastal Resources Law.

• Professor David Markell pub-
lished, with Robert Glicksman and 
Justin Sevier, “An Empirical As-
sessment of Agency Mechanism 
Choice” 71 AlAbAmA lAw Review _ 
(2020 foRthcoming). 

• Hannah Wiseman delivered the 
12th Annual Schultz Lecture in 
Energy at the University of Colora-
do Law School in October. Her lec-
ture, entitled “Energy as a Locally 
Desirable Land Use,” described 
how technological, economic, and 
legal changes have made siting 
options for energy resources more 
flexible, thus increasing opportuni-
ties to address communities’ con-
cerns about the impacts of energy 
development.

Spring 2020 Events 
The College of Law will host a full 

slate of impressive environmental 
law events and activities this upcom-
ing semester. Below is a sampling 
of the events that are planned with 
more to be announced. 
Spring 2020 Environmental Dis-
tinguished Lecture

Cary Coglianese, Edward B. 
Shils Professor and Professor of Po-
litical Science, University of Penn-
sylvania Law School, will present the 
College of Law’s Spring 2020 Envi-
ronmental Distinguished Lecture on 
Wednesday, March 11 at 3:30 p.m. in 
Room 310. A reception will follow in 
the Rotunda. 

Local Autonomy and Energy Law 
Symposium 

Join us on Friday, February 21 
for a discussion featuring keynote 
speaker Richard Briffault, Joseph 
P. Chamberlain Professor of Legisla-
tion, Columbia Law School; Alexan-
dra Klass, Distinguished McKnight 
University Professor, University of 
Minnesota Law School; John Nolon, 
Professor of Law, Pace University 
Elisabeth Haub School of Law; Erin 
Scharff, Associate Professor of Law, 
Arizona State University Sandra 
Day O’Connor College of Law; Rick 
Su, Professor of Law, University of 
North Carolina School of Law; Sarah 
Swan, Assistant Professor, FSU Col-
lege of Law; Shelley Welton, Assis-
tant Professor of Law, University of 
South Carolina School of Law; and 
Michael Wolf, Richard E. Nelson 

Eminent Scholar Chair in Local Gov-
ernment Law, University of Florida 
Levin College of Law. More informa-
tion to be announced. 
Environmental Law Enrichment 
Lectures

Inara Scott, Assistant Dean for 
Teaching and Learning Excellence 
and Associate Professor, Oregon 
State University College of Busi-
ness, will present a guest lecture on 
Wednesday, January 29 at 12:30 p.m. 
in Room 208. 

Shalanda Baker, Professor of 
Law, Public Policy and Urban Affairs, 
Northeastern University School of 
Law, will present a guest lecture on 
Wednesday, April 1 at 12:30 p.m. in 
Room 208. 

Information on upcoming events 
is available at http://law.fsu.edu/aca-
demics/jd-program/environmental-
energy-land-use-law/environmental-
program-events. We hope Section 
members will join us for one or more 
of these events.

Professor David Markell

Professor and Associate Dean Hannah Wiseman

Professor Shi-Ling Hsu

Professor Cary Coglianese

Professor Richard Briffault, Keynote Speaker

Professor Inara Scott

Professor Shalanda Baker
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The Institute for Biodiversity Law 
and Policy at Stetson University Col-
lege of Law coordinates educational, 
research, and service activities re-
lated to environmental law and policy 
issues at the international, national, 
and local level. The Biodiversity In-
stitute is a past recipient of the Dis-
tinguished Achievement in Environ-
mental Law and Policy Award from 
the ABA’s Section of Environment, 

Energy, and Resources. During sum-
mer and fall 2019, Stetson’s Biodiver-
sity Institute continued its work to 
protect wetlands and wildlife. 

In July, Professor Royal Gardner 
(Director of Stetson’s Biodiversity In-
stitute), Erin Okuno (the Institute’s 
Foreman Biodiversity Fellow), and 
three other attorneys filed an amici 
curiae brief in the Supreme Court 
of the United States in the case of 

Working to Protect Wetlands and Wildlife: 
Updates from Stetson’s Institute for 
Biodiversity Law and Policy
Submitted by Erin Okuno

Professor Gardner with students on a 
swamp walk in Big Cypress National Preserve

County of Maui v. Hawai‘i Wildlife 
Fund. The team filed the brief on 
behalf of four individual aquatic sci-
entists and eight scientific societies. 
The brief explains why science must 
be considered to achieve the Clean 
Water Act’s objective. 

In collaboration with the Environ-
mental Law Institute (ELI), Stetson’s 
Biodiversity Institute completed a 
two-year research project as part of 
a Wetland Program Development 
Grant from the U.S. Environmental 
Protection Agency (EPA). Stetson 
and ELI reviewed program instru-
ments and conducted interviews with 
program administrators for in-lieu 
fee (ILF) programs, which provide 
compensatory mitigation to offset 
impacts to wetlands, streams, and 
other aquatic resources around the 
country. (Download the final report 
for free.) This fall, Stetson’s Bio-
diversity Institute and ELI began 
collaborating on another project to 
produce detailed guides on various 
components of ILF program imple-
mentation. The project also will be 
funded by an EPA Wetland Program 
Development Grant.

Thanks to a generous $150,000 
grant from the Joy McCann Founda-
tion, Professor Gardner, Erin Okuno, 
and student research assistants at 
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Stetson Law recently started a two-
year research project on “Improv-
ing Long-term Protection of Aquatic 
Resource Compensatory Mitigation 
Sites.” The goal is to support the 
efforts of policymakers, regulators, 
conservation organizations, and oth-
er stakeholders to ensure effective 
long-term protection of compensa-
tory mitigation sites in Florida and 
around the country. The Institute 
will identify current trends regard-
ing site-protection instruments and 
financing mechanisms for the long-
term protection and management 
of restored wetlands and streams 
by mitigation bankers, ILFs, and 
permittees. 

At the international level, the Bio-
diversity Institute helped coordinate 
the 19th International Wildlife Law 
Conference (IWLC), which was host-
ed by the University of Barcelona 
Faculty of Law in June 2019. The con-
ference featured sessions on marine 
biodiversity in areas beyond national 
jurisdiction, protected areas, regional 
connectivity, trophy hunting, and 
enforcement and liability. Plenary 
speakers included Professor Gard-
ner (Stetson Law), Professor Ludwig 
Krämer (ClientEarth), Professor Luis 
E. Rodríguez Rivera (Universidad 
de Puerto Rico), and Dr. Guillaume 
Chapron (Swedish University of Ag-
ricultural Sciences). Stetson Law will 
host the 20th IWLC at its Gulfport, 
Florida campus on April 1–2, 2020.

On September 25–27, Stetson Law 
hosted the 16th Meeting of the Scien-
tific Committee of the Inter-American 
Convention for the Protection and 
Conservation of Sea Turtles (IAC). 
The IAC is a regional intergovern-
mental treaty with 16 contracting 
parties. Stetson Law is an accred-
ited observer to the IAC, and Stetson 
Law students, faculty, and staff were 
able to observe and provide support 
at the meeting, which included del-
egates from 12 countries. The meet-
ing included a special screening of the 
award-winning documentary “Cacu: 
Un Cambio por la Vida.” Directed 
by Marvin del Cid, the documentary 
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Professor Gardner at the 
19th International Wildlife Law Conference

Stetson Law hosted the 16th Meeting of 
the IAC Scientific Committee.jpg

highlights the efforts of local fisher-
men in Santo Domingo who work to 
protect sea turtle nests.

The Edward and Bonnie Foreman 
Biodiversity Lecture Series returned 
to Stetson Law this fall with lectures 
by Jason Lauritsen (Executive Direc-
tor of the Florida Wildlife Corridor), 
Elizabeth Silleck (Senior Conserva-
tion Manager with the Environmen-
tal Defense Fund’s Oceans, Gulf of 
Mexico Program), and Dr. Jason M. 
Evans (Interim Executive Director 
of the Institute for Water and En-
vironmental Resilience at Stetson 

University). The lecture series will 
continue in the spring with presen-
tations by Craig Pittman (Environ-
ment, Growth and Development Re-
porter for Tampa Bay Times) and Dr. 
Arie Trouwborst (Associate Professor 
of Environmental Law, Tilburg Uni-
versity, The Netherlands). To attend 
a lecture in person or remotely, email 
biodiversity@law.stetson.edu. 

To learn more about Stetson’s 
Institute for Biodiversity Law and 
Policy, please review our 2018–2019 
annual report and visit www.stetson.
edu/law/biodiversity. 

https://www.stetson.edu/law/conferences/wildlife/index.php
https://www.stetson.edu/law/conferences/wildlife/index.php
mailto:biodiversity@law.stetson.edu
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https://www.stetson.edu/law/international/biodiversity/media/biodiversity_institute_annual_report_2018_2019.pdf
http://www.stetson.edu/law/biodiversity
http://www.stetson.edu/law/biodiversity
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NEW CERTIFICATE TRACK
The Program added a new track to 

its environmental and land use law 
certificate. Students may now elect 
between the environmental and land 
use track, or the land use and real es-
tate track. Enterprising students can 
manage both. We graduated our first 
student in this track in the Spring 
of 2019 and anticipate several more 
this Spring. New faculty and new 
courses will add to our robust offer-
ings designed to prepare students for 
the field. 
NEW FACULTY

Sabrina Little joins the UF Law 
faculty full time as a permanent hire 
legal skills professor and support the 
Program’s new land use and real es-
tate track. Professor Little, who has 
served as a Visiting Legal Skills Pro-
fessor teaching legal writing, comes 
to us with 10 years of commercial 
real estate experience at Greenberg 
Traurig. She will teach the Program’s 
Real Estate Law Practicum and the 
new commercial and mixed use real 
estate compressed course in Miami, 
discussed below. She will also advise 
students who choose to pusue the 
new certificate track in land use and 
real estate.
NEW FIELD COURSES

Field courses have always been 
a special feature of the ELULP. We 
have added 2 new field courses and 
repurposed another using the College 
of Law’s new first week compressed 
course model. Compressed courses 
are intensive 1 credit courses that 
are taught during the first week of 
the semester, which is reserved only 
for compressed courses.

COMMERCIAL AND MIXED USE 
REAL ESTATE IN MIAMI.

Professor Sabrina Little and 
Akerman Land Use and Real Es-
tate Partner Spencer Crowley, an 
ELULP alum, will collaborate on a 
compressed course addressing the 
complexities of large commercial and 
mixed use real estate projects. The 
course will be taught from Akerman’s 
Offices in Miami, and feature site vis-
its to recent and in-progress projects. 
TRANSACTIONAL CONSERVA-
TION: REAL ESTATE, FINANCE 
AND TAXATION.

This course was co-taught in the 
Fall semester by Professor Tom An-
kersen and Tom Kay, Executive Di-
rector of Alachua Conservation Trust 
(ACT), now an adjunct professor at 
UF Law and the ELULP. The course 
addressed conservation-based real 
estate transactions, state and local 
land acquisition programs, financing 
and the tax consequences of land do-
nations. The course included a base-
line documentation inspection at an 
ACT acquired conservation easement 
along the Santa Fe River and a swim 
in a spring acquired and managed 
by ACT. 
MARINE AND COASTAL RES-
TORATION LAW AND SCIENCE.

This course represents a unique 
collaboration between Florida Sea 
Grant and UF Law to integrate law 
students and extension outreach 
professionals to address the science, 
law and policy of marine ecosystem 
restoration, specifically corals, sea 
grasses and sponges. The course will 
take place over 3.5 days in the Florida 
Keys at the Mote Marine Interna-
tional Center for Coral Reef Research 
and Restoration.

FLORIDA SEA GRANT LEGAL 
PROGRAM ESTABLISHED.

The Conservation Clinic has long 
been affiliated with Florida Sea 
Grant, the marine and coastal re-
search and extension arm of UF, and 
much of the Clinic’s portfolio supports 
coastal communities and stakehold-
ers. That relationship has been for-
malized with the establishment of 
the Florida Sea Grant Legal Program 
as part of the national Sea Grant 
Legal Network. The Clinic is one two 
nationally that serve Sea Grant and 
its stakeholders in this manner. FSG 
supports enables to the Clinic to re-
tain a legal fellow to assist Professor 
Ankersen in the Clinic. 
PROGRAM GRADS RECEIVES 
PRESTIGIOUS FELLOWSHIPS.

2019 Program Graduate Kath-
ryn Slattery was awarded a 2019 
National Sea Grant Knauss Fellow-
ship. Katie will spend her fellowship 
with EPA’s Office of Water Quality 
in Washington D.C. She spent the 
Fall 2019 semester as the Florida 
Sea Grant Conservation Clinic Legal 
Fellow supporting the Clinic’s work 
on sea turtle conservation, and in 
the Bahamas. 2019 program gradu-
ate Andres Perotti was awarded the 
2019-2020 fellowship with the legal 
department at Oceana, an interna-
tional NGO “dedicated to protecting 
and restoring the world’s oceans on a 
global scale.” 
CONSERVATION CLINIC PROJ-
ECT SPOTLIGHT - THE BAHA-
MAS.

UF Law Environmental, Land Use and 
Real Estate Program Update

Sabrina Little

continued on page 21
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Figure 1

their comprehensive plans and land 
development regulations or codes to 
incorporate climate change mitiga-
tion and adaptation planning strate-
gies.”10 Presumably, this led to the 
downscaling of the initial national 
policy construct of federally designat-
ed regional adaptation action areas, 
to a Florida-specific one that flowed 
from the state to local government 
designated AAA’s through the com-
prehensive planning framework- re-
sulting in the legislation that is the 
subject of this article. 
Aspiring Versus Operating

Since the CPA was signed into law 
in 2011, at least twenty-five Florida 
counties and municipalities have 
amended their comprehensive plans 
to adopt AAA language11, depicted on 
Figure 1 below. 

The adoption language varies from 
local government to local govern-
ment. All twenty-five AAA amend-
ments are written in language that 
we have grouped into two categories: 
aspirational and operational. Aspi-
rational refers to adoption language 
that calls for, but does yet not create, 
a spatially explicit AAA. Operational 
refers to adoption language, or post-
adoption actions, that creates a spa-
tially explicit adaptation planning 
area. 

It is also pos-
sible for a jurisdic-
tion to have both.12 
This occurs where 
a jurisdiction sub-
sequently acts upon 
its aspirational lan-
guage and adopts 
an AAA pursuant to 
its own procedures. 
For example, Mi-
ami-Dade County 
operationalized its 
aspirational com-
prehensive plan 
language through 
a 2016 resolution 
that created the Arch 
Creek AAA.13 The area spans five 
separate municipalities and seeks to 
“provide a model for multi-jurisdic-
tional coordination on resilience.”14 

Of the twenty-five local govern-
ments with at least aspirational lan-
guage, we identified seven where 
AAA’s have been actually designat-
ed.15 Table 1 above lists all 25 local 
governments, provides the year of 
AAA adoption, and indicates the na-
ture of the language as aspirational 
or operational. Some local govern-
ments have established self-imposed 
deadlines to make their AAA’s spa-
tially explicit and operational.16 
Spatial Explicitness

Perhaps the most significant 

feature of the AAA is the manner in 
which it is spatially defined. Local 
governments creating AAA’s have 
taken very different approaches. 
These approaches include relying 
on preexisting statutory zones such 
as the Coastal High Hazard Area 
(CHHA),17 storm surge models, tid-
ally influenced drainage basins, and 
unique local conditions. 

Several local governments, such 
as Jacksonville and Indian River 
County, have simply adopted exist-
ing planning area designations such 
as the statutorily mandated Coastal 
High Hazard Area or FEMA 100 year 
flood zone.18 Vero Beach defines its 
AAA as those areas “subject to storm 
surge from a Category 1 or 2 hur-
ricane.”19 Miami-Dade County has 
created an AAA based on a tidally 
influenced creek basin.20 Others have 
tailored their AAA’s to specific infra-
structure projects. Broward County 
has made the Port Everglades Sand 
Bypass project an AAA of Regional 
Significance,21 and Fort Lauderdale 
has identified stormwater basins 
and areas needing sea wall repair 
as AAA’s.22 Satellite Beach uses a 
cultural feature, State Road A-1-A, to 
define one of its AAA’s, the “Erosion 
Adaptation Action Area (EAAA).”23 
While the basis for spatially defining 
AAA’s differs, all enable local govern-
ments to target adaptation planning 
based on local priorities.
Characterizing Extant AAA’s

AAA’s tend to reflect broad-based 
adaptation goals for the specific ar-
eas that can be gleaned from the 
language in the comprehensive plan. 
Even those governments that have 
yet to take the leap into operation 
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generally have some goal set out in 
the aspirational AAA language in 
their comprehensive plan. These tend 
to address either the built environ-
ment or the natural environment, 
or sometimes both. A theme receives 
less attention, with one notable ex-
ception, is social equity. Fort Lauder-
dale has created sixteen AAA’s and 
prioritized funding for thirty-eight 
projects within those AAA’s24. Fort 
Lauderdale’s sixteen AAA’s were all 
created with the intention address 
infrastructure deficiencies to protect 
the built environment from flooding,25 
and Broward County identified the 
area influenced by a sand bypass 
project as an AAA.26 

On the other hand, the Town of 
Yankeetown, focused its AAA almost 
exclusively on the natural environ-
ment, even terming it a “Natural 
Resources AAA.”27 Yankeetown’s 
AAA emphasize the maintenance of 
freshwater flows to slow saltwater in-
trusion, the beneficial use of dredged 
spoil to maintain pocket beaches and 
salt marsh elevation, and strategies 
such as rolling easements and buffers 
and to promote habitat migration as 
sea levels rise. Similarly, the City 
of Key West, largely maintains a 
focus on natural resources including 
coastal wetlands and living marine 
resources, promoting the resiliency 
of fisheries and wildlife.28 

Less attention has been given to so-
cial equity in the planning language 
associated with AAA’s. A notable 
exception is Miami Dade County’s 
Arch Creek AAA, which includes a 
mix of income levels, and areas of 
both subsidized and native afford-
able housing that are subject to tidal 
flooding. Social equity was a specific 
objective in the process of creating 
the AAA.29 The City of Jacksonville 
has also discussed ensuring social 
equity remains a consideration in its 
AAA development process, but it does 
not appear to have operationalized 
any AAA actions yet.30

Regional and Multi-jurisdictional 
AAA’s

Adaptation planning does not be-
gin and end at jurisdictional bound-
aries, particularly in dense urban 
areas with many small cities. In these 
circumstances, AAA’s can provide 
a useful vehicle to collaboratively 

and consistently plan and imple-
ment adaptation priorities across 
jurisdictions. Regionalism in adap-
tation policy has been pioneered by 
the local governments participating 
in the Southeast Florida Climate 
Compact. Other regions of Florida 
have been engaged in similar efforts 
to varying degrees, often coordinated 
by regional planning councils.31 The 
Southeast Florida Climate Compact 
includes explicit recognition of AAA’s 
and encourages local adoption.32 

Within the Compact counties, Bro-
ward County has taken a unique 
approach to adaptation action area 
planning that stems from its unique 
relationship to the municipalities 
within the County. Under the County 
Charter, municipalities are required 
to submit the land use element of 
their comprehensive plans to the 
County and obtain a determination 
of consistency with the County’s Land 
Use Plan.33 Within its Land Use Plan 
the County has created a category 
of AAA’s it describes as “AAA’s of 
Regional Significance.”34 Thus far, 
one of these has been created. The 
Port Everglades Sand Bypass Proj-
ect is a project-specific adaptation 
action that serves downdrift beach 
communities.35 

As noted above, Miami-Dade’s 
Arch Creek AAA spans 5 jurisdic-
tions,36 and was created specifically 
to foster inter-jurisdictional adap-
tation planning. It is also notewor-
thy because the boundaries of the 
AAA generally correspond to tidally 
influenced Arch Creek watershed, 
suggesting a basin approach to ad-
aptation planning. These are the only 
multi-jurisdictional AAA’s that have 
thus far been established. 
Adaptation Action

Adaptation actions take two pri-
mary forms, enhanced regulatory 
scrutiny within the designated area 
and/or capital improvement projects 
within the area, or both. Additional 
regulation means that the AAA func-
tions much like a traditional overlay 
zone in planning law, creating regu-
latory requirements within the AAA 
that “sit on top” of regulations that 
apply throughout the jurisdiction.37 
Additionally, adaptation actions can 
direct other resources to the AAA 
such as education and outreach.

Satellite Beach has implemented 
land development regulations in 
furtherance of its Erosion AAA. It 

prohibits property owners in the AAA 
from seeking a second coastal setback 
variance when erosion has furthered 
encroached into the property.38 Al-
though its AAA designation remains 
aspirational, Nassau County explic-
itly characterizes its potential fu-
ture AAA’s as an overlay district and 
offers several examples of stricter 
regulation to accomplish its objec-
tives.39 These include, among others, 
increased stormwater management 
standards; required central sewer 
hookups or advanced septic treat-
ment; higher pervious lot coverage 
percentages.40 

Fort Lauderdale, discussed below, 
offers the most compelling example 
of Adaptation Action Areas that focus 
on capital improvement projects.
Prioritized Funding

Encouraging local governments to 
set funding priorities is an explicit 
goal of the 2011 AAA legislation and, 
as previously noted, was the early 
historical impetus for pursuing the 
concept at the federal level by the 
Climate Compact. There are a host 
of local government finance vehicles 
to create dedicated or discretionary 
funding sources and streams in order 
to advance adaptation actions. Many 
of these, such as special assessments, 
tax increment funding, stormwater 
utilities, etc., are generally described 
in a 2013 report to the Southeast Cli-
mate Compact by the South Florida 
Regional Planning Council,41 and 
in a prior article is this Reporter.42 
However, it does not appear that 
any of these sorts of recurring rev-
enue streams have been discretely 
deployed in an extant AAA. 

The principal means for a local gov-
ernment to set infrastructure fund-
ing priorities is through the Capital 
Improvements element of its compre-
hensive plan.43 “Bricks and mortar” 
types of adaptation actions such as 
drainage improvements, raising road 
elevation and sea wall upgrades are 
more likely to be funded if they have 
been programmed through the Capi-
tal Improvements Element. In fact, 
failure to recognize the cost of actions 
called for in another part of the plan, 
such as the coastal management ele-
ment could lead to consistency chal-
lenges under the growth management 
act.44 The City of Fort Lauderdale has 
championed this approach to AAA 
funding prioritization, specifically 
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tying 16 AAA’s to 38 capital improve-
ment projects (primarily drainage 
and sea walls), then including those 
projects in the capital improvement 
funding priorities for the City.45 

The City’s Community Investment 
Plan provides: “The designation of 
AAA through this Community In-
vestment Plan represents the City’s 
commitment to invest public dollars 
to reduce the vulnerability of those 
areas to coastal flooding. Designated 
locations are being prioritized for in-
frastructure and other improvements 
intended to reduce impacts to assets 
currently experiencing coastal flood-
ing as well as reduce the areas future 
risk and vulnerability to the effects of 
sea level rise.”46 

A third way in which AAA’s can 
set funding priorities results from 
attracting revenue streams that are 
external to the local government. Two 
of the most well-developed AAA’s 
owe their development to external 
planning and research grants. Bro-
ward County and Fort Lauderdale 
were targeted by the State as a pilot 
project for the AAA process,47 and 
Satellite Beach leveraged its own 
State planning grant with support 
from Florida Sea Grant through its 
biennial research competition.48 Oth-
er local governments have received 
modest planning grants. Creating 
AAA’s sets up these local govern-
ments for future opportunities. Both 
FEMA and HUD are increasing funds 
for pre-disaster mitigation, includ-
ing community development block 
grants for qualifying communities, 
especially those that address social 
equity considerations.49

Social Equity Considerations in 
AAA Planning

Local governments are adopting 
AAA’s with the intention of protect-
ing the vulnerable built environment, 
bolstering natural resource resilience 
or both. However, relatively little 
aspirational or operational attention 
has been devoted to the social equity 
impacts of flooding and of adapta-
tion itself. 50 As this article suggests, 
AAA’s are flexible planning tools. 
Municipalities are not limited to ad-
dressing grey and green infrastruc-
ture when operationalizing AAA’s. 

Targeting AAA’s to address and 
prioritize adaptation equity should 

also be a consideration. 
Social vulnerability is the “suscep-

tibility of social groups to the impacts 
of hazards, as well as their resiliency, 
or ability to adequately recover from 
them.”51 Factors that indicate a sus-
ceptible social group include demo-
graphic characteristics such as age, 
gender, economic class, and race as 
well as social capital and access to 
emergency response personnel.52 In-
creasingly, these demographic factors 
can be mapped,53 and those maps can 
be overlaid on current and future flood 
maps. The result is a spatially explicit 
geography that can be targeted for 
resources to ensure those living within 
it remain resilient to the challenges 
posed by storm surge, flooding and ris-
ing seas – and climate gentrification.54 

Some local governments have 
taken steps to address social equity 
in their AAA planning process. The 
Arch Creek AAA in Miami-Dade 
County stands out as the one opera-
tional AAA that has put social equity 
at its center. 
Conclusions and Recommenda-
tions

Florida has 35 coastal counties 
and, according the Florida Depart-
ment of Economic Opportunity, at 
least 168 coastal municipalities,55 all 
of which are subject to storm surge, 
tidal flooding and sea level rise, and 
all of which are required to include a 
coastal management element in their 
comprehensive plan.56 Yet despite 
nearly 10 years on the books, only 
25 of these local governments have 
taken advantage of the legislative 
directive to plan (or plan to plan) for 
adaptation using the legal figure of 
an “Adaptation Action Area,” and 
only seven of these have actually 
delineated Action Area boundaries. 
Of course, this does not mean that 
other coastal communities are not 
proactively undertaking adaptation 
planning using different policy ap-
proaches. But if the intent of the 
legislature was to encourage sub-
jurisdictional adaptation planning 
through this statutory vehicle then 
it may not be succeeding. 

One reason for the slow pace of AAA 
adoption may be that primary source 
of State funding that has been provid-
ed to date has been through a limited 
pool of competitive planning grants. 
It may be beneficial for the State to 
consider a more robust program of ad-
aptation-driven capital improvement 

and/or programmatic funding, priori-
tizing state adaptation dollars to those 
communities that have created AAA’s 
and identified projects or programs 
within those AAA’s, and identified 
revenue sources and streams to serve 
as matching funds. 

Regionalism has emerged as sig-
nificant feature in climate adaptation 
planning in Florida and elsewhere 
in the United States.57 Dense urban 
areas, where contiguous communities 
share similar adaptation challenges, 
vulnerable infrastructure, and socio-
economic conditions lend themselves 
to trans-jurisdictional approaches. As 
evidenced by the Arch Creek AAA in 
Miami-Dade County, the Adaptation 
Action Area tool is an appropriate 
policy tool to plan across jurisdic-
tions. Funding could be provided to 
regional entities, such as the regional 
planning councils, specifically for the 
purpose of promoting multi-jurisdic-
tional AAA planning. 

Finally, with the exception of the 
Arch Creek AAA in Miami-Dade 
County, none of the operationalized 
AAA’s appear to incorporate consid-
erations of social equity, and none 
of the adopted aspirational compre-
hensive plan language is explicit in 
directing delineation of AAA’s with 
this in mind.58 If the intent of the 
AAA is to create spatially-explicit 
policy preferences for planning and 
implementation of adaptation proj-
ects then ensuring that those who are 
most socially and economically vul-
nerable to tidal flooding, storm surge 
and sea level rise receive greatest 
consideration in AAA establishment 
would seem to be good policy. 
Professor Thomas T. Ankersen 
directs the Conservation Clinic at the 
University of Florida Levin College of 
Law and the Florida Sea Grant Legal 
Program.
Brandon Pownall is a student as-
sociate in the Conservation Clinic 
enrolled in the Environmental, Land 
Use and Real Estate Law Certificate 
Program at the University of Florida 
Levin College of Law.
Alexa Menashe is a second year law 
student at the University of Florida 
Levin College of Law enrolled in the 
Environmental, Land Use and Real 
Estate Law Certificate Program.
Endnotes
1 Fla. Stat. § 163.3177(6)(g)(10) (2019).
2 Fla. Stat. § 163.3164(1) (2019).
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3 Interestingly, there is relatively little 
academic literature on spatially-explicit sub-
jurisdictional adaptation planning. See, e.g., 
Andrew Macintosh, Anita Foerster & Jan 
McDonald, Policy design, spatial planning and 
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Based on previous marine pro-
tected area work in the southern 
Bahamas, the Bahamas National 
Trust has engaged the Conservation 
Clinic to assist in developing best 
land use practices for the manage-
ment of small inhabited and unhabit-
uated islands within the archipelagic 
nation’s national parks. The Clinic 
will also assist with the update of 
the Exuma Cays Land and Sea Park 
Management Plan. 
CONSERVATION CLINIC PROJ-
ECT SPOTLIGHT – LIVING 
SHORELINES MASTER PLAN.

The Conservation Clinic collaborat-
ed with UF’s Nature Coast Biological 
Station and the Town of Cedar Key to 
develop a master plan for the island 

communities shorelines. ELULP LLM 
alum and Section Board Member Byron 
Flagg worked with the Clinic to create 
a permitting overlay in GIS to assist 
in determining regulatory approvals 
that would be required to implement 
the plan. The City adopted the master 
plan into its comprehensive plan.

PUBLIC INTEREST ENVIRON-
MENTAL CONFERENCE. THE 
RIGHTS OF NATURE: DEFEND-
ING OUR BIOSPHERE. FEBRU-
ARY 6 – 8, 2020

The 26th annual public interest en-
vironmental conference promises to 
be another great and diverse gather-
ing of practitioners, advocates, scien-
tists and academics around the grow-
ing interest in “the rights of nature.” 
More information can be found on 
the PIEC website at: www.ufpiec.org 
INTERNATIONAL WETLANDS 
RESEARCH COLLABORATION 
IN PANAMA.

The ELULP has partnered with 
the UF College of Engineering and 
the UF Water Institute in a research 
and training collaboration with the 
Ramsar Wetland Treaty Center for 
the Western Hemisphere, known 
by its Spanish acronym CREHO, 

headquartered in Panama. Profes-
sor David Kaplan from Engineering 
joins Professor Tom Ankersen as aca-
demic managers of the Memorandum 
of Understanding between CREHO 
and the UF Water Institute. The two 
institutions will initially focus their 
research and training on intertidal 
wetlands and nearshore reefs. Pro-
fessor Christine Angelini from the 
College of Engineering and ELULP 
Professor Tom Ankersen are collabo-
rating with the UF Center for Latin 
American Studies to bring students 
to Panama in the Summer of 2020. 
SCHOLARSHIP UPDATE

Professor’s Amy Stein, Christine 
Klein and Mary Jane Angelo par-
ticipated in the 2019 Southeastern 
Environmental Law Scholars sym-
posium in Evins Mill, Tennessee. 
Professor Stein’s presented her work-
in-progress addressing the scope of 
presidential “emergency energy pow-
ers.” The 2020 SELS symposium will 
be held in Florida.

Our faculty continues to produce 
great scholarship across a broad spec-
trum of issues, and 2019 has been an 
especially productive year. 
• Mary Jane Angelo, Discordant En-

vironmental Laws: Using Statuto-
ry Flexibility and Mutli-Objective 
Optimization to Reconcile Conflict-
ing Laws, 38 Stanford Environ-
mental Law Journal____ (forth-
coming 2019).

• Mary Jane Angelo (with John S. 
Applegate, Jan G. Laitos) & Jef-
frey M. Gaba), The Regulation of 
Toxic Substances and Hazardous 
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https://www.coj.net/departments/planning-and-development/adaptation-action-area
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Wastes (University Treatise Se-
ries, Foundation Press, forthcom-
ing 2019).

• Mary Jane Angelo, U.S. Pesticide 
Law in Chemicals and the Law. 
Lucas Bergkamp, Adam Abelkop, 
Lynn Bergeson & Bethami Auer-
bach eds., (Edward Elgar Publish-
ing Co.,forthcoming 2019).

• Thomas T. Ankersen (with Thom-
as Ruppert), Tierra y Libertad: The 
Social Function Doctrine and Land 
Reform in Latin American, in Léon 
Duguit and the Social Obligation 
Norm of Property (Springer Na-
ture Singapore Pte Ltd., forthcom-
ing 2019).

• Thomas T. Ankersen (with Kath-
ryn Slattery & Robert Palmer), 
Where’s the Harm in This? De-
fining “Harmful to the Water Re-
sources” in the 2016 Outstanding 
Florida Springs Legislation, Vol. 

XXXIX, No.3 Environmental and 
land Use Law Section Reporter 
(April 2019)

• Alyson Craig Flournoy (with 
Thomas T. Ankersen & Sasha Al-
varenga), Recreational Rights to 
the Dry Sand Beach in Florida: 
Property, Custom, and Controver-
sy, 24 Ocean & Coastal Law Jour-
nal (forthcoming 2019)(https://
papers.ssrn.com/sol3/Papers.
cfm?abstract_id=3309926).

• Christine A. Klein, The National 
Flood Insurance Program at Fifty: 
How the Fifth Amendment Tak-
ings Doctrine Skews Federal Flood 
Policy, 31Georgetown envt’l L. Rev 
285 (2019), (papers.ssrn.com/sol3/
papers.cfm?abstract_id=3347891).

• Amy Stein, Electric, Hybrid, and 
Internal Combustion Vehicles 
(with Joshua Fershee) in Legal 
Pathways to Deep Decarbonization 
in the United States (ELI Press, 
Michael B. Gerrard and John C. 
Dernbach eds) (2019), https://
www.eli .org/eli-press-books/

UF UPDATE 
from previous page

legal-pathways-deep-decarboniza-
tion-united-states

• Michael Allan Wolf, Knick v. Town-
ship of Scott: A Green Light for 
Takings Claims in Federal Court, 
Powell on Real Property (2019) 
(also published in Nichols on Emi-
nent Domain, and as What Real 
Estate & Environmental Practi-
tioners Need to Know About Knick 
v. Township of Scott, in California 
Environmental Law and Reporter 
California Real Estate Reporter 
(all 2019)).

• Michael Allan Wolf, A Common 
Law of Zoning, 61 Arizona Law 
Review (forthcoming, 2019).

SUNNY OUTLOOK.
Renovations at Bruton-Geer Hall on 

the UF Law campus brought the oppor-
tunity to expand UF Law’s solar energy 
capacity. The addition brings UF Law’s 
total to 73 panels, generating 27.9 kW of 
capacity and producing 12% of Bruton-
Geer’s electrical needs. ELULP Profes-
sor Amy Stein championed the effort.

Visit Our Website

eluls.org

https://urldefense.proofpoint.com/v2/url?u=https-3A__papers.ssrn.com_sol3_Papers.cfm-3Fabstract-5Fid-3D3309926&d=DwMFaQ&c=sJ6xIWYx-zLMB3EPkvcnVg&r=fcLUS_98ktraV535L6cYKyYOizgQsQqnlV9263SPmf0&m=y1tYYXtUq7ZtCrol7R4JDO-uNJHhGbwd9NJUhWSsNAU&s=djG9ZK9L3NEs1x39vaBbk7sdeSen049YDaCUoG2Mwb4&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__papers.ssrn.com_sol3_Papers.cfm-3Fabstract-5Fid-3D3309926&d=DwMFaQ&c=sJ6xIWYx-zLMB3EPkvcnVg&r=fcLUS_98ktraV535L6cYKyYOizgQsQqnlV9263SPmf0&m=y1tYYXtUq7ZtCrol7R4JDO-uNJHhGbwd9NJUhWSsNAU&s=djG9ZK9L3NEs1x39vaBbk7sdeSen049YDaCUoG2Mwb4&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__papers.ssrn.com_sol3_Papers.cfm-3Fabstract-5Fid-3D3309926&d=DwMFaQ&c=sJ6xIWYx-zLMB3EPkvcnVg&r=fcLUS_98ktraV535L6cYKyYOizgQsQqnlV9263SPmf0&m=y1tYYXtUq7ZtCrol7R4JDO-uNJHhGbwd9NJUhWSsNAU&s=djG9ZK9L3NEs1x39vaBbk7sdeSen049YDaCUoG2Mwb4&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__papers.ssrn.com_sol3_papers.cfm-3Fabstract-5Fid-3D3347891&d=DwMFaQ&c=sJ6xIWYx-zLMB3EPkvcnVg&r=fcLUS_98ktraV535L6cYKyYOizgQsQqnlV9263SPmf0&m=y1tYYXtUq7ZtCrol7R4JDO-uNJHhGbwd9NJUhWSsNAU&s=wp3spsw19sfUmo4JosYS6qW-jxkVI6qWaUXpiChHOrg&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__papers.ssrn.com_sol3_papers.cfm-3Fabstract-5Fid-3D3347891&d=DwMFaQ&c=sJ6xIWYx-zLMB3EPkvcnVg&r=fcLUS_98ktraV535L6cYKyYOizgQsQqnlV9263SPmf0&m=y1tYYXtUq7ZtCrol7R4JDO-uNJHhGbwd9NJUhWSsNAU&s=wp3spsw19sfUmo4JosYS6qW-jxkVI6qWaUXpiChHOrg&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__www.eli.org_eli-2Dpress-2Dbooks_legal-2Dpathways-2Ddeep-2Ddecarbonization-2Dunited-2Dstates&d=DwMFaQ&c=sJ6xIWYx-zLMB3EPkvcnVg&r=fcLUS_98ktraV535L6cYKyYOizgQsQqnlV9263SPmf0&m=y1tYYXtUq7ZtCrol7R4JDO-uNJHhGbwd9NJUhWSsNAU&s=2BRyJKv_LHUe17UEhpc48epD2UmtC9SZIwk2rWAvyd4&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__www.eli.org_eli-2Dpress-2Dbooks_legal-2Dpathways-2Ddeep-2Ddecarbonization-2Dunited-2Dstates&d=DwMFaQ&c=sJ6xIWYx-zLMB3EPkvcnVg&r=fcLUS_98ktraV535L6cYKyYOizgQsQqnlV9263SPmf0&m=y1tYYXtUq7ZtCrol7R4JDO-uNJHhGbwd9NJUhWSsNAU&s=2BRyJKv_LHUe17UEhpc48epD2UmtC9SZIwk2rWAvyd4&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__www.eli.org_eli-2Dpress-2Dbooks_legal-2Dpathways-2Ddeep-2Ddecarbonization-2Dunited-2Dstates&d=DwMFaQ&c=sJ6xIWYx-zLMB3EPkvcnVg&r=fcLUS_98ktraV535L6cYKyYOizgQsQqnlV9263SPmf0&m=y1tYYXtUq7ZtCrol7R4JDO-uNJHhGbwd9NJUhWSsNAU&s=2BRyJKv_LHUe17UEhpc48epD2UmtC9SZIwk2rWAvyd4&e=
https://urldefense.proofpoint.com/v2/url?u=https-3A__www.eli.org_eli-2Dpress-2Dbooks_legal-2Dpathways-2Ddeep-2Ddecarbonization-2Dunited-2Dstates&d=DwMFaQ&c=sJ6xIWYx-zLMB3EPkvcnVg&r=fcLUS_98ktraV535L6cYKyYOizgQsQqnlV9263SPmf0&m=y1tYYXtUq7ZtCrol7R4JDO-uNJHhGbwd9NJUhWSsNAU&s=2BRyJKv_LHUe17UEhpc48epD2UmtC9SZIwk2rWAvyd4&e=
http://eluls.org/
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The Environmental and Land Use Law Section
would like to thank this year’s current sponsors

for their continued support of
Section activities and programming.

– Supporter Level –

– Friend Level –

There’s still time to support the ELULS!
Visit our convenient online sponsorship page at

https://tinyurl.com/elulsponsor19.

http://www.gramlinglaw.com
http://www.thechappellgroup.com
http://www.theriaquelaw.com
https://tinyurl.com/elulsponsor19
http://esciencesinc.com/
http://www.edgewaterresources.com/
https://www.ghd.com/en/index.aspx
https://hgslaw.com/
http://www.llw-law.com/
https://envirotrac.com/
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MEMBERSHIP APPLICATION
ENVIRONMENTAL AND LAND USE LAW SECTION

WEBSITE: WWW.ELULS.ORG
____________________________________________________________________________________________

NAME: 

EMPLOYER/AGENCY/LAW SCHOOL: 

ADDRESS: 

CITY/STATE: ZIP CODE: 

PHONE: (         ) E-MAIL ADDRESS: 

FLORIDA BAR NO: DATE OF ADMISSION: 

PROFESSIONAL SPECIALTY(IES)/AREAS OF INTEREST:

CHECK ALL COMMITTEES OF INTEREST TO YOU:

□ AFFILIATE MEMBERSHIP □ YOUNG LAWYERS
□ CLE  □ LAND USE
□ ELUL TREATISE □ POLLUTION ASSESSMENT, REMEDIATION
□ FELLOWSHIPS □ NATURAL RESOURCES
□ LAW SCHOOL LIAISON □ ENERGY
□ FL BAR JOURNAL COLUMN □MEMBERSHIP
□ SECTION REPORTER □ PUBLIC INTEREST

MEMBERSHIP OPTIONS / DUES
The Florida Bar dues structure does not provide for prorated dues; your Section dues cover the period from July 1 to June 30.
Your application and check should be mailed to The Environmental and Land use Law Section, The Florida Bar, 651 E. 
Jefferson Street, Tallahassee, FL  32399-2300.

I AM... (check one) MEMBERSHIP OPTION ANNUAL DUES

ATTORNEY – Admitted to Florida Bar $40

AFFILIATE – Professionals and Faculty $50

AFFILIATE – Students $20

I understand that all privileges accorded to members of the section are accorded affiliates and law students, except that affiliates 
may not advertise their status in any way, and neither affiliates nor law students may vote, or hold office in the Section or 
participate in the selection of Executive Council members or officers.

CERTIFICATION: I hereby certify that I have never been denied admission to any bar, or been the subject of any proceeding 
questioning my moral character, disbarred from any legal bar, convicted of a felony, expelled from any University or Law 
School, or investigated for fraud, misappropriation or mismanagement of funds.

SIGNATURE: DATE:  
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