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Legislative Summary

by Eric Olsen and Angela Dempsey

The 2003 Legislative session was
marked more by the legislation that
did not pass, than by the legislation
enacted. Due to disagreements be-
tween the House and Senate, the
Legislature did not pass the state
budget during the regular session.
The Legislature also did not pass leg-
islation regarding worker’s compen-
sation reform, medical malpractice
reform, implementation of the con-
stitutional amendment banning
smoking, and implementation of the
class size constitutional amendment.
In the environmental area, the Leg-
islature did pass several pieces of leg-
islation, including amendments to
the Everglades Forever Act, several
water bills, and Global Risk Based

Corrective Action. However, the Leg-
islature not pass legislation sought by
the Department of Environmental
Protection (DEP) regarding perfor-
mance based permitting and legisla-
tion governing alternative water sup-
plies, even though many bills were
considered regarding the latter.

As of this writing, the Legislature
is convening its first 2003 Special Ses-
sion to consider budget and finance
matters and several other bills includ-
ing workers compensation. Addi-
tional special sessions may be con-
vened to consider issues relating to
medical malpractice, smoking in the
workplace, and the class size amend-
ment. The following is a brief sum-
mary of the significant environmen-

Florida Caselaw Update

by Gary K. Hunter, Jr. and D. Kent Safriet

For as-applied takings claims,
plaintiff need not exhaust all ad-
ministrative options if it is evi-
dent that pursuing further op-
tions would be futile. Lost Tree
Village Corp. v. City of Vero Beach,
838 So0.2d 561 (Fla. 4th DCA Nov.
13, 2002)

Lost Tree Village Corp. (Lost Tree)
filed an inverse condemnation action
after its plans to develop the Lost
Tree Islands on the Indian River, situ-
ated partially within the City of Vero
Beach (City) and partially in the Town
of Indian River Shores (Town), were

impeded by the City and the Town.
Lost Tree intended to build a bridge
from the City to the islands, but the
City enacted an ordinance prohibit-
ing the construction of bridges to un-
developed islands. At the same time,
the City restricted the permissible
density on the islands to one single-
family house per every five acres.
With respect to the Town, the Town
adopted a new Comprehensive Plan
which prohibited development on
unbridged islands. Nonetheless, Lost
Tree submitted an application to the
City, seeking to build a bridge, and to

continued, page 6

tal legislation that passed, and some
that did not.

Everglades Restoration
CS/SB 626
Effective Date: Upon Becoming Law
CS/SB 626 was the most controver-
sial environmental legislation en-
acted in the 2003 Legislative session.
CS/SB 626 amends the 1994 Ever-
glades Forever Act (EFA) to establish
a long-term planning process in-
tended to achieve state water quality
standards in the Everglades Protec-
tion Area. The bill includes several
legislative findings, including a deter-
mination that the Long-Term Plan
developed by the SFWMD constitutes
Best Available Phosphorus Reduction

continued, page 2
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Technology (BAPRT). The bill also
states the Legislature’s intent that
the Long-Term Plan be implemented
consistent with the Congressionally
authorized components of the Com-
prehensive Everglades Restoration
Program (CERP).

The bill requires implementation
of the first 13-year phase of the Long-
Term Plan from 2003 to 2016. This
initial phase includes several pre-2006
projects, as well as additional incre-
mental phosphorus reduction mea-
sures to be reviewed and approved by
the Department of Environmental
Protection by December 31, 2008.
Implementation of projects after the
initial phase requires subsequent leg-
islative approval. CS/SB 626 allows
DEP’s rule adopting a phosphorus
criterion for the Everglades Protec-
tion Area to include moderating pro-
visions authorizing discharges based
upon BAPRT providing net improve-
ment to impacted areas. Moderating
provisions can also authorize dis-
charges into unimpacted areas so long
as BAPRT is implemented and DEP
determines that environmental ben-
efits clearly outweigh potential ad-
verse impacts. Compliance with the
phosphorus criterion is to be deter-
mined by a network of stations.

By December 31, 2003, the
SFWMD must apply to DEP for a per-
mit modification to incorporate pro-
posed changes to the Everglades Con-
struction Project as needed to
implement the pre-2006 projects and
other strategies in the Long-Term
Plan. These changes must be de-
signed to achieve compliance with
water quality standards, including
the phosphorus criterion and moder-
ating provisions, to the maximum
extent practicable. During implemen-
tation of the initial phase of the
Long-Term Plan, DEP-issued per-
mits must be based on BAPRT and
include technology-based effluent
limitations.

The legislation extends imposition
of a $25 per acre Everglades agricul-
tural privilege tax through 2016 and
authorizes the SFWMD to expand its
use of the Okeechobee Basin tax to
fund the initial phase of the Long-
Term Plan. The legislation provides
that payment of the Everglades agri-

cultural privilege tax constitutes com-
pliance with the so-called “Polluters
Pay” provision in Article II, Section
7(b), of the Florida Constitution.

The above issues concern water
quality improvements in the Ever-
glades, more than 90 percent of which
already meet the 10 ppb standard.
More than $650 million has already
been invested in the clean up, with
an additional $450 million guaranteed
by the Senate legislation. Several
changes were made to the bill to en-
sure compliance with the goal of the
state-federal partnership, which is to
restore water quantity by capturing
nearly two billion gallons of water per
day lost to sea and reestablish a more
natural flow in the Everglades. On
May 20, 2003, the Governor signed
CS/SB 626.

SWIM and Water Supplies
CS/SB 2260

Effective Date: Upon Becoming a Law,
Except as Otherwise Provided

CS/SB 2260 began as a bill prima-
rily focusing on the Surface Water
Improvement and Management
(SWIM) program, but was amended
in the end to include various provi-
sions regarding water supplies and
water management district gover-
nance. With respect to the SWIM pro-
gram, CS/SB 2260 makes numerous
changes including deleting state fund-
ing for this program, increasing the
review and update requirements from
3 years to 5 years, and cross-refer-
encing waters listed on the SWIM
project list with those that appear on
the total maximum daily loads
(TMDL) and impaired waters lists.
The Florida Fish and Wildlife Con-
servation Commission and the De-
partment of Agriculture and Con-
sumer Services are added to the list
of parties who should receive copies
of draft SWIM plans and are given 45
days to make comments on those
plans. Additionally, the funding for-
mulas and distributions for SWIM
projects previously contained in Sec-
tions 373.459 and 373.451-373.457,
F.S., are substantially revised or re-
pealed.

With regard to water supplies, CS/
SB 2260 provides that the withdrawal
of groundwater in one water manage-
ment district for use in another wa-
ter management district, but within
the same county, does not constitute

an inter-district transfer of ground-
water subject to the additional proce-
dural requirements of section
373.2295, F.S. The bill also deletes
the funding limitations previously
provided for the Florida Water Pollu-
tion Control Financing Corporation
allowing for the continuation of this
state revolving loan funding pro-
gram.

Regarding water management dis-
trict governance, CS/SB 2260 trans-
fers the St. Johns River Water Man-
agement District’s territory within
Polk County to the Southwest Florida
Water Management District effective
July 1, 2003. The bill also provides
that the basin boundaries within the
Southwest Florida Water Manage-
ment District may be amended by
that district without legislative ap-
proval. The executive directors of the
water management district are now
given the authority to hire legal staff
to run the day-to-day operations of the
water management district. This
right was previously possessed by the
districts’ governing boards, who will
nevertheless maintain the authority
to employ certain attorneys to repre-
sent the legal interest or position of
the governing boards.

Interdistrict Transfers of Water
CS/CS/SB 554
Effective Date: Upon Becoming a Law
CS/CS/SB 554 modifies the inter-
district groundwater transfer provi-
sions of section 373.2295, F.S., by pro-
viding that the withdrawal and use of
groundwater occurring across water
management district boundaries, but
within the same county, does not con-
stitute an inter-district transfer of
groundwater governed by the provi-
sions of section 373.2295, F.S. Section
373.2295 creates special procedural
requirements to be followed when
groundwater is withdrawn in one
water management district for use in
another. This bill was sent to the
Governor on May 20, 2003, which
means the Signing Deadline is June
4,2003.

Local Government Notification of

Water Use Permits

CS/SB 1044

Effective Date: Upon Becoming a Law
CS/SB 1044 provides that when a

water management district receives

a consumptive use permit applica-



tion, it must send a notice of the re-
ceipt of that application to the af-
fected local government and consider
the comments the local government
submits on that application. The bill
also requires water management dis-
tricts to place a condition on con-
sumptive use permits stating that the
permit holder must still comply with
all applicable local zoning and other
regulatory ordinances.

Agricultural Lands and Practices
Act
CS/CS/SB 1660
Effective Date: July 1, 2003
CS/CS/SB 1660 supplements the
Florida Right to Farm Act under sec-
tion 823.14, F.S., which protects farm-
ing activities from nuisance suits.
The bill expands upon the Florida
Right to Farm Act’s prohibition on
duplication of regulation where best
management practices are adopted as
part of a state or regional regulatory
program, to include best manage-
ment practices adopted under a fed-
eral regulatory program. Counties
may regulate farming activities lo-
cated within a wellfield protection
area, unless the federal, state, or re-
gional best management practices or
regulations being applied specifically
address wellfield protection (consis-
tent with the Right to Farm Act). The
bill does not prevent counties from
regulating the transportation and
land application of sewage sludge.
CS/CS/SB 1660 does not authorize
existing farm operations to change to
a more intensive or extensive farm op-
eration with regard to traffic, noise,
odor, dust, or fumes, where the exist-
ing farm operation is located next to a
home or business established on March
15, 1982 (consistent with the Right to
Farm Act). In addition, counties in ur-
banized areas in South Florida, with a
population over 1.5 million and not op-
erating under a home rule charter, are
not restricted from adopting ordi-
nances or regulations needed to com-
ply with Section 373.4592, F.S. (regard-
ing Everglades Improvement and
Management) or to carry out duties
under a delegated program.

Department of Environmental

Protection Internet Noticing

CS/SB 1374

Effective Date: Upon Becoming a Law
CS/SB 1374 continues the DEP

Internet noticing pilot program. CS/
SB 1374 allows DEP to replace its
Florida Administrative Weekly no-
tices with an Internet website notifi-
cation. Notices that are published on
the website must state the date the
notice was first published and will be
published only on the same days as
the Florida Administrative Weekly is
published. This pilot effort to convert
to electronic notice is repealed July
1, 2004, unless reenacted by the
Florida Legislature.

Northwest Florida ERP Extension
CS/HB 623
Effective Date: Upon Becoming a Law
CS/HB 623 extends the effective
date for the Environmental Resource
Permit (ERP) program within the
boundaries of the Northwest Florida
Water Management District from
July 1, 2003 until July 1, 2005. This
means that the DEP may not imple-
ment an ERP program within the
Northwest Florida Water Manage-
ment District boundaries until July
1, 2005. The wetland resource per-
mitting program authorized under
chapter 62-312, F.A.C., and the
stormwater regulation program au-
thorized under chapter 62-25, FA.C.,
will remain effective within the
Northwest Florida Water Manage-
ment District until that date.

Marine Turtle Penalties
SB 174
Effective Date: July 1, 2003

SB 174 makes various changes to
the Marine Turtle Protection Act,
including an increase in the penalties
associated with the possession of
turtle eggs and the disturbance of a
turtle nest. The bill provides that ifa
person illegally possesses 11 or fewer
marine turtle eggs, they have com-
mitted a first degree misdemeanor,
provided that it is their first offense.
If a person possesses more than 11
eggs or disturbs a turtle nest, they
have committed a third degree felony.
Any person or corporation that com-
mits any act prohibited by this legis-
lation involving any egg of any ma-
rine turtle species must pay a penalty
of $100 per egg in addition to any
other penalties outlined in this legis-
lation. The Florida Fish and Wildlife
Conservation Commission may issue
a permit to any person or corpora-
tion to allow them to possess a ma-

rine turtle, including their nest, eggs,
or hatchlings, for scientific, educa-
tional, exhibition, or conservation
purposes. The Florida Fish and Wild-
life Conservation Commission is also
given the authority to adopt rules to
establish conditions and restrictions
for marine turtle conservation. SB
174 was sent to the Governor on May
20, 2003, which means the Signing
Deadline is June 4, 2003.

Fish and Wildlife Conservation
Commission Revisions

CS/SB 2388

Effective Date: Upon Becoming a Law

CS/SB 2388 makes various and
miscellaneous changes to the fees
and other program responsibilities of
the Fish and Wildlife Conservation
Commission. The bill adds a new and
more expansive definition of “saltwa-
ter fish” to Section 372.001, F.S., and
the definition of “take” is amended to
specifically include saltwater fish.
The licensure and permitting lan-
guage in Section 372.57, F.S., is re-
vised to include the term “saltwater
fish”, and it also includes the act of
possessing game, freshwater, or salt-
water fish. The responsibilities and
obligations of the Florida Fish and
Wildlife Conservation Commission
(Commission) are expanded to include
the distribution of promotional items
to increase public awareness regard-
ing boating safety, as well as promo-
tional materials regarding resource
conservation. A notice requirement
is imposed upon any court which ad-
judicates a violation under Chapter
372, F.S., to notify the Commission
within 10 days of the final disposition
of that matter.

The fee for non-residents of the
state of Florida to participate in hunt-
ing activities within the state is in-
creased to $45, which is valid for a 10
day period. Likewise, the annual tur-
key hunting permit fee imposed upon
non-residents of Florida is increased
from $5 to $100. The alligator trap-
ping license is changed to a 12 month
license period, as opposed to expiring
on June 30 of every year. The fee for
the exhibition or possession of ven-
omous or poisonous reptiles is in-
creased from $5 to $100. The license
to sell or exhibit wildlife, provided
that more than 25 individual speci-
mens are involved, is increased to
$250 per year, depending upon the

continued...
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class of wildlife exhibited. That fee is
increased to $150 per year if not more
than 25 individual specimens are in-
volved. Fees for owning and operat-
ing a private game preserve are in-
creased from $5 per year to $50 per
year. The fee to possess wildlife that
is considered to pose a real or poten-
tial threat to human safety has been
increased to $140 per year.

Global Risk Based Corrective
Action (RBCA)

CS/HB1123

Effective Date: Upon Becoming a Law

This legislation extends Risk Based
Corrective Action (RBCA) principles
to all sites contaminated with dis-
charges of pollutants or hazardous
substances, including voluntary
clean-ups and state managed clean-
ups. It does not establish any inde-
pendent basis for liability. The Florida
Department of Environmental Pro-
tection is required to establish rules
implementing this legislation by July
1, 2004. These rules must include
clean-up target levels (CTLs) for soil
contact, soil leachability and, where
there are no current standards, CTLs
for groundwater. In addition, the
rules must create protocols for the
use of natural attenuation, institu-
tional and engineering controls and
the issuance of “No Further Action”
orders.

In the House, the vote on this bill,
which creates Section 376.30701,
F.S., was 113 to 4, in the Senate, it
was 36 to 0. After some concern was
expressed by the Legal Environmen-
tal Assistance Foundation (LEAF)
about the applicability of alternative
clean-up target levels (ACTLs) for
water at a limited number of sites,
the House Natural Resources Com-
mittee added some language to the
bill clarifying the limited applicabil-
ity of ACTLs. The language found in
Section 376.30701(2)(g) 3, F.S. gener-
ally limits the use of ACTLs for wa-
ter to appropriate sites.

Drycleaning Solvent Clean-up

Liability Protection

CS/SB 956

Effective Date: Upon Becoming a Law
This bill extends the exemption

from liability for the cost of cleanup
of sites eligible for the drycleaning
solvent cleanup program pursuant to
Section 376.3078(3), F.S., to “nearby
real property owners.” Previously,
this liability protection was provided
only to owners, operators and real
property owners of eligible facilities.
Additionally, the bill provides immu-
nity from third party property dam-
age claims to any real property owner
or nearby real property owner who
conducts voluntary site rehabilitation
pursuant to Section 376.3078(11), F.S.
To receive the liability protection, any
voluntary clean-up must be con-
ducted in accordance with state and
federal laws and rules, under a DEP
approved rehabilitation schedule and
while allowing the DEP access to the
Site.

This law was proposed to disallow
double recovery for property damage
after assessment and remediation,
which the Second DCA recognized as
possible under existing law in
Courtney Enterprises, Inc. v. Publix
Super Markets, Inc., 788 So. 2d 1045
(2 DCA, 2001). On April 25, the bill
was passed by a 39 to 0 vote in the
Senate and on May 2, it was passed
by a 119 to 0 vote in the House. The
bill applies retroactively to cases in
which a lawsuit has not yet been filed.

Direct Support Organizations
HB 365
Effective Date: July 1, 2003

This legislation affects Section
215.981, Florida Statutes, that speci-
fies financial audit requirements for
state agency direct-support organiza-
tions and citizen support organiza-
tions. The bill excludes certain orga-
nizations from such requirements.
DSOs and CSOs for an agency that
have annual expenditures of less than
$300,000 are not required to have an
independent audit. Additionally, DEP
must establish accounting and finan-
cial management guidelines for those
organizations under its jurisdiction.
This bill was passed unanimously by
both houses.

Citrus Air Emissions Manage-

ment Practices

SB 1300

Effective Date: Upon Becoming a Law
This bill revises existing statutes

regulating air pollutant emissions

from the citrus juice processing in-
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dustry, which consists of 28 citrus
juice processing facilities that oper-
ate in Florida. It amends Section
403.08725, F.S. to provide that these
facilities comply with this section by
July 1, 2004, in lieu of obtaining air
construction and operating permits.
It redefines the terms “new sources”
and “existing sources” and changes
permitted emissions limits. It re-
quires DEP to develop rules relating
to management practices to prevent
or minimize emissions of hazardous
air pollutants and registration of fa-
cilities as required by Title V of the
Clean Air Act. The bill requires that
citrus processing facilities provide
the department with specified infor-
mation for evaluation and provides
for the expiration of the program cre-
ated under Section 403.08725, F.S.
This bill passed unanimously in both
chambers.

Administrative Procedures Act
Changes
SB 1584
Effective Date: Upon Becoming a Law
This legislation revises various
provisions of Chapter 120, Florida
Statutes, including the definition of
arbitrary and capricious, DEP and
water management districts’ ability
to adopt rules by reference in imple-
menting part IV of Chapter 373 (wa-
ter resources), and burdens of proof
and standards of review in rule chal-
lenges. SB 1584 states that the peti-
tioner has the burden of proving by a
preponderance of evidence that the
existing rule is an invalid exercise of
delegated legislative authority and
that hearings held in rule challenges
are de novo. According to Senate staff
analysis these changes are intended
to clarify the ruling in Florida Board
of Medicine v. Florida Academy of
Cosmetic Surgery, Inc., 808 So.2d 243
(Fla. 1%t DCA 2002), which held that
agency rules be subject to a “compe-
tent and substantial evidence” stan-
dard of review. The bill also provides
for initial scheduling orders at DOAH
to establish discovery schedules and
otherwise move Section 120.569, F.S.
cases towards final hearing. Lastly
the bill provides for mandatory attor-
neys fees up to $50,000 (previous
limit was $15,000), which in the case
of private litigants, are to be split
equally between the losing party and
the losing party’s attorney.



BILLS THAT DID NOT PASS:

Phosphate Mining — CS/CS/HB
1363/ CS/CS/SB1312 (similar) — For
those who do not practice in this area,
a little background is helpful. Florida
provides approximately 75 percent of
the nation’s phosphate supply and
approximately 25 percent of the
world’s supply. Phosphate companies
own or have mineral rights to almost
450,000 acres in the state. Phosphate
operations produce gypsum, a sandy
mineral by-product of phosphate fer-
tilizer manufacturing. Gypsum is
stored in stacks, commonly referred
to as “gyp stacks,” of 150 feet or
taller. The gypsum goes on to the
stack and mixes with wastewater
and storm water. Because the water
is acidic, it must be contained on the
site or recycled into the plant as cool-
ing water. These stacks must be
monitored continuously to ensure
that the water does not contaminate
surface or ground water. There are
currently 25 stacks in Florida. The
vast majority of these stacks are lo-
cated just south of Lakeland and are
in various stages of their life-cycle:
10 are active, 12 are inactive, and 3
are closed.

Generally, this legislation at-
tempted to change the cumulative
impact review and mitigation provi-
sions for environmental resource
permit (ERP) applications. The legis-
lation provided additional cumulative
impact review criteria for phosphate
mining projects and requires mining
ERP applicants within the Peace
River Watershed to conduct cumula-
tive impact studies. The bill proposed
to change provisions for use of funds
from the Nonmandatory Lands Rec-
lamation Trust Fund (NMLRTF) and
financial responsibility requirements
for mine reclamation and construc-
tion and operation of phosphogypsum
stack systems. The bills would also
have created criminal sanctions for
violating the financial requirements.
Lastly, the bill provided DEP liens
over certain assets associated with
fertilizer production facilities have
priority over other liens. Both bills
passed their respective houses on
the last day of session. However, CS
for CS for SB 1312 died in messages
to the House and HB 1363 died in
the Senate Natural Resources Com-
mittee.

Performance Based Permitting —
SB 2634 /HB 1525. This bill proposed
compliance incentives for certain en-
vironmental permitting activities,
and provided more specific criteria for
permit denials and suspensions. Un-
der pressure from industry groups,
the House Natural Resources Com-
mittee decided not to consider the bill
any further. This will leave the crite-
ria for future permit suspensions and
revocations within the discretion of
the judicial branch.

Bert Harris Act Amendments -
CS/SB 1164 (similar HB 113). This bill
was proposed to address the ruling in
Royal World Metropolitan, Inc., v.
City of Miami Beach, No. 99-17243-
CA 23, (Fla. 11th Cir. Ct. July 25,
2002), reh’g denied Oct. 24,2002, cur-
rently on appeal, which held that gov-
ernments are protected by sovereign
immunity in Bert Harris Act claims.
In 1995, the Bert Harris Act was en-
acted by the Legislature to provide a
new cause of action for private prop-
erty owners whose property has been
“inordinately burdened” by state and
local government action that may not
rise to the level of a “taking” under
the State or Federal Constitution.
Section 70.001(13), F.S., currently
states that the Act does not affect sov-
ereign immunity. This bill attempted
to waive sovereign immunity. The
Senate passed the bill by a 35 to 2
vote on April 23, but the bill died in
the House.

Water Reservations - HB 1005 was
one of the more controversial water
supply bills of the 2003 session. HB
1005 originally would have restricted
the water management districts’ abil-
ity to reserve water for protection of
fish and wildlife and public health and
safety. The bill would have also re-
quired an affirmative Legislative rati-
fication of any proposed amendments
to Chapter 62-40, F.A.C. HB 1005
passed through all of its assigned
House committees and was amended
in the end to provide for affirmative
ratification of amendments to Chap-
ter 62-40, F.A.C.; to contain the re-
use provisions also contained in HB
1459, HB 1069, and SB 2316; and to
provide for a priority listing, peer re-
view and recovery strategy process
for reservations of water similar to
the process now used for minimum

flows and levels. HB 1005 died on the
House calendar.

Land Use and Water Use Linkage
- HB 1069/SB 2758. These bills were
focused primarily on improving the
linkage between land use planning
and water supply planning. In the
end, they contained provisions requir-
ing local governments to plan for
water supply projects in their com-
prehensive plans; allowing the water
management districts to adopt pre-
ferred water sources by rule; encour-
aging metering and volume based
charges for the use of reclaimed wa-
ter; and allowing for additional sub-
metering of potable water use. HB
1069 also contained the water conser-
vation manual, mining variance, and
reuse provisions contained in HB 1459
and SB 2316. HB 1069 died on the
House calendar. SB 2758 died on the
Senate calendar.

Water Conservation - HB 1459/SB
2316. These bills were the premier
water conservation and water supply
bills of the 2003 session. In the end,
HB 1459 contained the following pro-
visions:

¢ Requiring local governments to
plan for future water supply projects
in their comprehensive plans consid-
ering the regional water supply plans
of the water management districts.
e Requiring the PSC to allow full
recovery for the cost of alternative
water supplies.

¢ Requiring development of a water
conservation manual to be used by
public water supply utilities to satisfy
water use/consumptive use permit-
ting requirements.

¢ Providing that the water manage-
ment districts could require the use
of uncommitted reclaimed water if
economically, technically, and envi-
ronmentally feasible, but could not
redirect the use of committed re-
claimed water.

¢ Amending the process for the wa-
ter management districts to develop
regional water supply plans.

e Allowing the water management
districts to create revolving load
funds for alternative water supplies.
e Allowing the water management
districts to condition reuse funding
assistance on metering and volume
based charges for reclaimed water.

continued
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¢ Prohibiting the development of the
Cone Ranch wellfield by Tampa Bay
Water.

¢ Requiring a study by the DEP and
water management districts on mar-
keting water rights.

¢ Requiring a Peace River compre-
hensive study.

¢ Allowing the water management
districts to establish preferred water
sources by rule.

¢ Requiring the water management
districts to develop landscape irriga-
tion design standards.

e Encouraging sub-metering of po-
table water.

¢ Allowing DEP to grant variances
from mine reclamation requirements
for water supply development.

e Providing that the water manage-
ment districts must give significant
consideration to the data and conclu-
sions of a utility’s reuse feasibility

study prepared for DEP under section
403.064, Florida Statutes.

¢ Encouraging the use of reclaimed
water at state facilities.

e Removing the sunset provisions
for the water pollution control financ-
ing corporation.

HB 1459 passed the House, but
with amendments relating to the sale
of Florida Water Services and the pay-
ment of compensation for property
rights related to the construction of
the Tampa Bay Water regional reser-
voir. Those amendments, along with
other unrelated disagreements be-
tween the House and Senate, caused
HB 1469 to die in messages. There
was a very last minute effort to put
together a consensus bill under SB
2316, but that effort died when time
ran out in the Senate.

Eric Olsen is the Chair of the Envi-
ronmental Land Use Law Section
Legislative Committee. Mr. Olsen is a

shareholder with Hopping Green &
Sams, PA., in Tallahassee. He prac-
tices in the areas of wetlands regula-
tion, Environmental Resource Permit-
ting, consumptive use and water use
permitting, and water supply. He also
lobbies in these areas. Mr. Olsen re-
ceived his BA from Clemson Univer-
sity in 1986, and his JD, with honors,
from the University of Florida Col-
lege of Law in 1989. He was formerly
a senior attorney with the St. Johns
River Water Management District.

Angela Dempsey is a Senior Assis-
tant General Counsel at the Florida
Department of Environmental Protec-
tion. Ms. Dempsey specializes in civil
litigation enforcing the Resource Con-
servation and Recovery Act and other
waste and water statutes. She received
her J.D., with honors, from the Uni-
versity of Florida College of Law in
1993 and her B.S. from San Diego
State University in 1990. Ms.
Dempsey previously practiced as an
assistant state attorney in Orlando.
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the Town, seeking preliminary plat
approval for a 57 unit development.
After both applications were rejected,
Lost Tree brought an inverse con-
demnation action.

Lost Tree’s eleven count complaint
alleged both facial and as-applied tak-
ings claims. At trial, the Circuit Court
reasoned Lost Creek had not ex-
hausted the development application

process. Therefore, the Circuit Court
dismissed the complaint as unripe.
On appeal, the Fourth DCA re-
versed. First, the Court held that the
action of two government entities
working in concert can be a compens-
able taking when the action of either
entity alone would not be a taking.
The Court stated that the Constitu-
tions of both the United States and
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Florida place emphasis on the act of
taking property as opposed to the
number of actors. If the acts of two
government entities working to-
gether effect a taking, the landowner
must be compensated.

Regarding the facial takings claim,
the Court held that a facial takings
claim may not need a ripeness analy-
sis. However, a facial taking requires
a complete deprivation of economi-
cally beneficial use. Applied to the
Town, the Court stated this had not
occurred because there was no pro-
hibition on building a bridge from the
Town to connect to the islands, which
would allow development; only when
applied to the specific scenario where
the bridge must be built from the City
did the regulation preclude develop-
ment. Applied to the City, the Court
held that because there was no pro-
hibition on building within the City
without a bridge, Lost Tree was not
denied all economically beneficial use
and a facial takings claim could not
succeed.

With respect to the as-applied
claims, the Court held that a taking



claim was not ripe for some of the
islands because Lost Tree had not
pursued all available administrative
remedies. For a portion of the is-
lands, Lost Tree had not even sub-
mitted a proposed plan for develop-
ment. However, the Court recognized
a futility exception for circumstances
where it is beyond mere speculation
that the entities will reject amend-
ments to the applications. For the
area of the islands for which Lost
Tree had submitted proposals, Lost
Tree did not have to continue sub-
mitting proposals after it became
clear that such proposals were futile.
Therefore, for these islands, Lost
Tree’s takings claim was ripe. The
Court reversed and remanded.

Due Process requirements dictate
that administrative proceedings
afford each party a full opportu-
nity to present evidence. Kupke v.
Orange County, 838 So.2d 598 (Fla.
5th DCA Feb. 7,2003)

Kupke challenged the constitu-
tionality of an administrative hear-
ing after Kupke was cited by the
Code Enforcement Board of Orange
County (Board) for operating an un-
authorized junkyard on his agricul-
tural zoned land. At the hearing,
Kupke was prevented from calling
witnesses to show the complained-
of materials were farm equipment
protected against a nuisance action,
by Section 823.14, F.S., while the
County was allowed to present as
many witnesses as it desired. The
Board found the equipment was a
nuisance and ordered Kupke to re-
move the equipment within 30 days
or pay a $250 per day fine.

The Circuit Court, acting in its
appellate capacity, affirmed the
Board’s decision, finding the Board
“provided procedural due process”
and “observed the essential require-
ments of law.” The 5th DCA granted
certiorari.

The DCA reversed the prior rul-
ings, finding the “denial of an oppor-
tunity to present evidence violated
Kupke’s due process rights.” Persons
tried by administrative bodies and
subject to quasi-judicial proceedings
must be afforded an opportunity to
“present evidence, cross examine wit-
nesses, and be informed of all facts
upon which the commission acts.” The
Court quashed the order of the cir-

cuit court and remanded for an order
quashing the decision of the Board
and requiring the Board to allow
Kupke an opportunity to attempt to
show the equipment has an agricul-
tural use as protected by Section
823.14, F.S.

Different sections of Land Devel-
opment Code may supply guid-
ance for discretion as to the zon-
ing authority’s decisions on
Special Uses. Cap’s—-on-the-Water,
Inc. v. St. John’s County, 28 Fla. L.
Weekly D537 (Fla. 5th DCA Feb.
21,2003).

Cap’s-on-the-Water (Cap’s) facially
challenged the constitutionality of
section 2.03.01-A of the St. Johns
County Land Development Code
(Code), claiming it doesn’t not provide
adequate standards to guide the Plan-
ning and Zoning Agency (PZA) in
making decisions with respect to con-
ditions on “Special Uses.” The Cir-
cuit Court found the section consti-
tutional because Part 12.01.01 of the
Code constrained the definition of
“Special Use,” and when read in con-
text of the entire document, limited
the discretion of the PZA to place
conditions on Special Uses.

The 5th DCA affirmed; Part
12.01.01 was an adequate constraint
of the discretion granted under PZA’s
section 2.03.01-A. The Court relied
upon Life Concepts, Inc. v. Harden,
562 So.2d 762 (Fla. 5th DCA 1990),
which declared that the language
“compatible with the neighborhood or
area...” was not so vague as to be
unconstitutional. Because Part
12.01.01 has similar language, stat-
ing that the Special Use should be
controlled so it is “in relation to the
neighborhood,” it provided a suffi-
cient constitutional standard to guide
the PZA’s discretion. The Court
added that the conditions imposed
should relate to the goal of compat-
ibility between the special use and the
surrounding area.

In dissent, Judge Peterson stated
that the Part 12.01.01 definition of
“Special Use” does not provide any
guidance to the PZA in making deci-
sions under Section 2.03.01-A. Fur-
ther, the absence of limitations or
uniform standards within Section
2.03.01-A allows the PZA to permit
conditions on a “selective, ad hoc,
arbitrary basis.”

Section 163.3215(4), F.S., requires
complaining party to file a veri-
fied complaint with the local
government body as a condition
precedent to a consistency chal-
lenge. City of Coconut Creek v.
City of Deerfield Beach, 840 So.2d
389 (Fla. 4th DCA Mar. 19, 2003).

On July 13, 2001, the City of Coco-
nut Creek (Coconut Creek) filed a
complaint against the City of
Deerfield Beach (Deerfield Beach)
challenging the consistency of a de-
velopment order issued by Deerfield
Beach with the Broward County Com-
prehensive Plan. Count I of the com-
plaint sought to enjoin the issuance
of site plan approval, while Counts II
and IIT sought to enjoin the enforce-
ment of the order based upon alleged
violations of procedural and substan-
tive due process in the approval pro-
cess. The development order, issued
June 18, 2001, allowed Deerfield
Beach Energy Center (Energy Cen-
ter) to build a power plant adjacent
to land owned by Coconut Creek, al-
though Coconut Creek alleged that
neither the Comprehensive Plan nor
the zoning code permits power plants
on the Energy Center’s land. The cir-
cuit court dismissed the consistency
challenge of the complaint with preju-
dice due to Coconut Creek’s failure
to comply with the statutory presuit
notice requirement.

On appeal, the 4th DCA affirmed,
holding that section 163.3215(4), F.S.,
requires the complaining party to file
a verified complaint with the local gov-
ernment body as a condition prece-
dent to suit. Specifically, the court
found that Coconut Creek was an “ag-
grieved or adversely affected party”
under section 163.3215(1), F.S., and
in order to comply with section
163.3215(4), F.S., Coconut Creek
needed first to file a verified complaint
with Deerfield Beach within 30 days
of the issuance of the development
order. This condition precedent was
not met when Coconut Creek filed the
complaint and, service of process upon
the city within the 30 day time period
did not satisfy the statutory require-
ment. The 4th DCA affirmed the dis-
missal of Count I with prejudice.
Counts IT and III were also properly
dismissed since the proper method to
challenge a local quasi-judicial deci-
sion is through a petition for writ of
certiorari.

continued...
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Revocation of conditional zoning
is not a taking when the condi-
tions are broken. Agripost, Inc. v.
Metropolitan Miami-Dade County,
28 Fla. L. Weekly D794 (Fla. 3d
DCA Mar. 26, 2003).

Agripost alleged an inverse con-
demnation action against Miami-
Dade County (County) after the
County revoked its conditional un-
usual use zoning approval due to
waste particles and odors emitted by
Agripost’s waste processing plant.
The plant began operating in the fall
of 1989, and in October of 1990, the
County informed Agripost that its
plant was a nuisance because of the
odors emitted, in violation of a condi-
tion of the zoning approval which al-
lowed the County to revoke the un-
usual use if the plant emitted
objectionable odors.

December of 1990, the County
Commission rejected Agripost’s pro-
posal to modify the plant to correct
the problems and directed staff to
pursue enforcement through the
Zoning Appeals Board (ZAB). The
ZAB ruled that Agripost had violated
conditions of its unusual use and re-
voked it. After unsuccessful federal
litigation, Agripost filed suit in state
court alleging inverse condemnation
under the Florida Constitution and
breach of contract for the County’s
refusal to allow Agripost to modify
its facility. The trial court issued
summary judgment in favor of the
County.

On appeal, the Third DCA af-
firmed, holding that when zoning ap-
proval is conditional and revocable,
and the conditions are broken, the
revocation of the permit is not a com-
pensable taking. When the County

created Agripost’s unusual use prop-
erty rights, it reserved the power to
alter those rights. The County’s ex-
ercise of such power was not a tak-
ing.

Alternatively, Agripost argued that
its contract with the County entitled
Agripost to an opportunity to cure the
violation of the zoning condition, and
when the County rejected the facility
modification, the County breached
the contract. The Court held there
was no breach because Agripost’s
modification proposal was dependent
upon charging the County a higher
rate for waste than was called for
under the existing contract. The
Court reasoned that if Agripost merely
requested time to modify the plant’s
problems at its own expense, a breach
might have occurred. However, since
the modification proposed to charge
the County more to fund the modifi-
cation, a breach did not occur.

Without estoppel, gaming boats
are not a valid accessory use to a
river-front restaurant. Sun Cruz
Casinos, L.L.C., v. City of Holly-
wood, 2003 WL 1916856 (Fla. 4th
DCA Apr. 23,2003).

After Sun Cruz Casinos (Sun Cruz)
began operating a third, unpermitted
gaming boat from the dock of
Martha’s Restaurant (Martha’s) in
addition to two permitted gaming
boats already in place at Martha’s, the
City of Hollywood (City) filed a com-
plaint against Sun Cruz and Martha’s.
The City sought (1) a declaration that
gaming boats are not a valid acces-
sory use to a main permitted use and
(2) an injunction to prevent San Cruz
from operating gaming boats from
Martha’s dock within the city. Sun
Cruz and Martha’s counterclaimed,
stating that the gaming boats are an
accessory use and that Sun Cruz had
a right to continue operating by es-

toppel. The Circuit Court found that
the Sun Cruz gaming boats were not
an accessory use to Martha’s restau-
rant, but the City was estopped from
preventing the continued operation
of the first two gaming boats. The
lower court did not find estoppel with
respect to the third gaming boat and
enjoined its continued operation from
Martha’s property.

The Fourth DCA affirmed. Utiliz-
ing the definition of “accessory use”
from the City’s zoning code, the Court
held that gaming boats were not “cus-
tomarily associated” with the main
permitted use of operating a restau-
rant. Nonetheless, the Court held
that estoppel allowed Sun Cruz to con-
tinue operating the first two gaming
boats. The Court found that the occu-
pational licenses for the two boats,
combined with three years of exten-
sive communications, negotiations,
and agreements between the City and
Sun Cruz constituted affirmative rep-
resentations of material fact by the
City. Therefore, when Sun Cruz and
Martha’s relied on the representations
and enlarged Martha’s parking area
so as to accommodate a larger patron-
age, an estoppel was created for the
first two boats. However, regarding
the third boat, because the City made
no representation of material fact as
to this boat, estoppel did not extend
and its operation was enjoined.

Gary K. Hunter, Jr. Is a Shareholder
with Hopping Green & Sams, PA. in
Tallahassee. He received his B.B.A.
and J.D. from the University of Geor-
gia. D. Kent Safriet is an associate of
the firm and received his B.S. from
Clemson University and J.D. from the
University of South Carolina. Mr.
Hunter and Mr. Safriet practice pri-
marily in the areas of environmental
and land use litigation and solid / haz-
ardous waste regulation.

On the Move

John J. Fumero, General Counsel of the South Florida Water Management District, announced his
resignation effective May 30th. Mr. Fumero, a Board Member of the Environmental and Land Use Law
Section of The Florida Bar, is entering private practice to provide strategic environmental, water and
governmental affairs counsel statewide for landowners, local governments and industry associations. As
General Counsel, he was responsible for providing legal counsel to a nine member governor-appointed
Board, and for management of a 50 person in-house law office.




On Appeal

by Susan L. Stephens and Lawrence E. Sellers, Jr.

Note: Status of cases is as of May 9,
2003. Readers are encouraged to ad-
vise the authors of pending appeals
that should be included.

FLORIDA SUPREME COURT

Haire v. Department of Agriculture
and Consumer Services, Case No.
SC03-446; Brooks Tropical, Inc. v.
Department of Agriculture and Con-
sumer Services, Case No. SC03-552.
Petition to review a Fourth DCA opin-
ion reversing the temporary injunc-
tion granted by the trial court enjoin-
ing DACS inspectors from entering
upon private property to search for
citrus trees infected with citrus can-
ker or in close proximity to infected
trees without individually issued
search warrants. The court held that
the statute requiring removal of cit-
rus trees within 1900 feet of a tree
infected with citrus canker did not
violate due process, but that the stat-
ute authorizing area-wide search
warrants to locate affected trees was
unconstitutional. Nonetheless, mag-
istrates have the discretion to include
multiple properties in affidavits and
search warrants based upon his or
her determination that probable
cause to search each included prop-
erty exists. 836 So. 2d 1040 (Fla. 4th
DCA 2003). Status: Review granted
April 14 in Case No. 03-446 and April
23 in Case No. 03-552.

Pepper’s Steel & Alloys, Inc. v.
US.A., Case No. SC02-971. The
United States sued Pepper’s and oth-
ers for contamination at a scrap
metal recovery site. Pepper’s sought
coverage from its insurer and success-
fully sued the insurer for enforcement
of a $2 million settlement offer by the
insurer. Peppers unsuccessfully
sought attorney’s fees. The case was
appealed to the 11th Circuit Court of
Appeals, and the 11th Circuit certi-
fied the following question to the
Florida Supreme Court: “Under Sec-
tion 627.428 of the Florida Statutes,
is an insured entitled to an award of
attorneys’ fees incurred in enforcing
a settlement agreement against an
insurer?”289 F.3d 741 (11th Cir. 4/25/
02). Status: Oral argument held De-
cemberll, 2002.

Paulucci v. General Dynamics
Corp., Case No. SC01-2346. Petition
to review a Fifth DCA opinion hold-
ing that the trial court was without
jurisdiction to entertain a motion to
enforce a settlement agreement be-
tween private parties to address pol-
lution on Paulucci’s property, alleg-
edly caused by General Dynamics and
others, even though the trial court
had previously issued the final judg-
ment incorporating the settlement
agreement. 797 So. 2d 18 (Fla. 5%
DCA 2001). Status: On March 20, the
Court reversed in part and remanded,
holding that the trial court had the
authority to enforce the settlement
agreement, but that any action for
damages under the agreement must
be instituted as a separate action. 28
Fla. L. Weekly S235.

Miami-Dade County v. Omnipoint
Holdings, Case No. SC02-815. Peti-
tion to review a Third DCA opinion
upholding a lower court decision al-
lowing Omnipoint to build a commu-
nications tower in a local community
despite the refusal of the zoning board
to grant a zoning exception. The
Third DCA declared that the entire
zoning code was “legally deficient be-
cause it lacks objective criteria for the
County’s zoning boards to use in their
decision-making process” and was
overly vague. 811 So. 2d 767 (Fla. 3d
DCA 2002). Status: Oral argument
scheduled for June 2.

FIRST DCA

D’Asaro et al., v. Department of
Environmental Protection et. al,Case
No. 1D03-1184. Appeal of a circuit
court order dismissing without preju-
dice the plaintiffs’ complaint for fail-
ure to state causes of action for tres-
pass, nuisance, negligence, and the
alleged civil theft of “public employ-
ees’ services” as to any of the defen-
dants with regard to the operation of
a rock crusher by Anderson Colum-
bia Co. pursuant to a permit issued
by DEP. The order also dismissed with
prejudice two conspiracy counts in
the complaints and held that no
claims could be brought individually
against David Struhs or Bobby Cooley
for acts or omissions taken in the

course of their employment with the
State. Status: Notice of appeal filed
March 24. The court issued an order
to show cause why the appeal should
not be dismissed and Appellants have
requested additional time to respond.

Environmental Confederation of
Southwest Florida, Inc. v. IMC Phos-
phates Co. and DEP, 1D03-1717. Ap-
peal of a DEP final order dismissing
ECOSWF’s petition challenging
DEP’s decision to issue an ERP to
IMC to authorize mining and recla-
mation activities on property known
as the Ona Mine, on the ground that
ECOSWEF alleged standing only as a
citizen pursuant to section 403.412,
without alleging that a substantial
number of its members would be sub-
stantially affected by issuance of the
permit. The order noted that section
403.412, as amended in 2002, only
allows citizens to intervene in an on-
going administrative proceeding and
does not allow a citizen to initiate an
administrative action without show-
ing that his or her substantial inter-
ests would be affected. Status: Notice
of appeal filed April 25.

Sierra Club, Inc., et. al., v. DEP,
Case No. 1D03-1302. Appeal of a Sec-
ond Circuit final order dismissing the
Plaintiffs’ complaint challenging
Chapter 2002-261, Laws of Florida, in
particular, Section 9, which modifies
section 403.412, Florida Statutes, to
specify that a citizen can only inter-
vene in ongoing administrative pro-
ceedings and may not, merely by al-
leging citizenship, initiate or petition
for proceedings under Chapter 120,
Florida Statutes. The Plaintiffs
sought injunctive relief and a declara-
tory judgment that Chapter 2002-261
violates the single subject require-
ments of Article III, Section 6, Florida
Constitution. The trial court held that
the Plaintiffs failed to show any “bona
fide need” for a declaration on the
constitutionality of Chapter 2002-261
and that the Plaintiffs had failed to
demonstrate the injury in fact neces-
sary to seek declaratory or injunctive
relief. The trial court also held that
Chapter 2002-261 does not violate the
single-subject requirement. Case No.
02-CA-1963 (March 4, 2003). Status:

continued...
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Notice of appeal filed April 1.
Environmental Confederation of
Southwest Florida, Inc. v. Charlotte
County and DEP, 1D03-784. Appeal
of a DEP final order dismissing
ECOSWF’s petition challenging
DEP’s decision to issue a Class I un-
derground injection permit to Char-
lotte County, on the ground that
ECOSWEF alleged standing only as a
citizen pursuant to section 403.412,
without alleging that a substantial
number of its members would be sub-
stantially affected by issuance of the
permit. The order noted that section
403.412, as amended in 2002, only
allows citizens to intervene in an on-
going administrative proceeding and
does not allow a citizen to initiate an
administrative action without show-
ing that his or her substantial inter-
ests would be affected. Status: Notice
of appeal filed February 27.
Jacqueline Lane v. DEP, Case No.

1D02-2043, and Apalachicola Bay and
River Keeper, Inc. et al. v. DEP, Case
No. 1D02-2319. Appeal of a DOAH fi-
nal order upholding DEP’s rule estab-
lishing the criteria for determining
whether a state water body is “im-
paired”, thereby requiring develop-
ment of a Total Maximum Discharge
Limit (TMDL). Status: All briefs have
been filed.

Wilkinson v. Florida Fish & Wild-
life Conservation Commission, Case
No. 1D02-1841. Appeal of a summary
judgment in favor of the FWCC on a
boater’s action for declaratory judg-
ment challenging the FWCC’s admin-
istrative rule establishing a manatee
protection zone in Leon County. Sta-
tus: All briefs have been filed. Oral
argument scheduled for March 8 was
cancelled and has not been resched-
uled.

Charlotte County v. IMC Phos-
phates Co. and Department of Enuvi-

ronmental Protection, Case No.
1D02-4874. Appeal of a DEP final or-
der (issued by a substitute agency
head) granting an ERP permit autho-
rizing phosphate mining and reclama-
tion in a tract known as the Manson
Jenkins property that includes the
West Fork of Horse Creek. DOAH
Case Nos. 01-0180, 1081 and 1082;
DEP OGC Nos. 01-0364, 01-0371 and
01-0372. Status: Notice of appeal filed
December 3, 2002; order lifting stay
on mining activities issued April 25.
Motion for oral argument pending.

FOURTH DCA

Department of Agriculture v. Haire,
et al., Case Nos. 4D02-2584 and 4D02-
3315. Appeal of a lower court decision
issuing a temporary injunction pre-
venting DACS inspectors from enter-
ing private property without a search
warrant to find and destroy all citrus
trees within 1,900 feet of a tree in-
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Registration information will be available in late June at www.eluls.org. For hotel reserva-
tions, contact the Amelia Island Plantation at (800) 874-6878 or www.aipfl.com.
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fected with citrus canker. Status: On
January 15, the court reversed the
temporary injunction and quashed
the trial court’s orders restricting the
application for warrants. The court
held that the statute requiring re-
moval of citrus trees within 1900 feet
of a tree infected with citrus canker
did not violate due process, but that
the statute authorizing area-wide
search warrants to locate affected
trees was unconstitutional, although
magistrates had the discretion to in-
clude multiple properties in affidavits
and search warrants. Rehearing was
denied on February 17. 836 So. 2d
1040. On April 14, the Florida Su-
preme Court granted review. See re-
lated cases under Florida Supreme
Court, Case Nos. SC03-446 and SC03-
552.

FIFTH DCA

Ellen Whitmire, et al., v. St. Johns
County and the Department of Com-
munity Affairs, Case No. 5D02-2631.
Appeal of a final order of the DCA
upholding amendments to the com-
prehensive plan of St. Johns County
that created a new future land use
element category known as “New
Town Development” and changed the
future land use map designations of
nearly 13,000 acres of land from Ru-
ral/Silviculture to primarily New
Town, with some “Conservation.”
The amendments also authorize
“pipelining” to satisfy transportation
concurrency requirements. DCA Fi-
nal Order No. DCA02-GM-189. Sta-
tus: Notice of appeal filed August 22,
2002; all briefs have been filed.

U.S. SUPREME COURT

Power Engineering v. United States,
Case No. 02-1086. Appeal of a Tenth
Circuit opinion that, in an RCRA haz-
ardous waste case, if a state enforce-
ment action did not address a particu-
lar issue, EPA may initiate a separate
enforcement action. 303 F. 3d 1232.
Status: Review denied May 5.

South Florida Water Management
District v.Miccosukee Tribe of Indians,
Case No. 00-15703. Petition to review
an Eleventh Circuit opinion that
pumping water from one water body
to another requires an NPDES per-

mit when this action serves to add
phosphorus to the receiving water.
280 F. 3d 1364 (11** Cir. 2002). Status:
Petition filed October 21, 2002.

Alaska Department of Environmen-
tal Conservation v. EPA, Case No. 02-
658. Petition to review a Ninth Cir-
cuit decision holding that EPA has the
authority to overturn an air con-
struction permit issued by the Alaska
DEC on the basis that the permit did
not require implementation of Best
Available Control Technology. 298
F.3d 814 (9% Cir. 2002). Status: Peti-
tion granted February 24.

SIXTH CIRCUIT

Rapanos v. United States, Case No.
02-1377. Appeal of a district court rul-
ing holding that John Rapanos could
not be convicted under the Clean
Water Act for filling isolated wetlands
on his property, when that property
was located twenty miles from the
nearest navigable waterway. The
lower court held that the isolated
wetlands were not “directly adjacent”
to the navigable waterway as in-
tended by the Supreme Court in the
SWANCC decision. U.S. v. Rapanos,
190 F.Supp.2d 1011 (E.D.Mich. Feb 21,
2002) (NO. 93-CR-20023-01). Status:
All briefs have been filed; oral argu-
ment has been requested.

NINTH CIRCUIT

Environmental Defense Center v.
EPA, Case No. 00-70014. Challenge
to EPA’s rules promulgated under the
Clean Water Act for stormwater dis-
charges from municipal storm sewer
systems, the so-called Phase II
stormwater rules. Status: On Janu-
ary 14, the court upheld the majority
of the rules, but held that that the
provisions allowing for the use of gen-
eral permits by filing a Notice of In-
tent violated the Clean Water Act
because they did not require EPA to
review the content of the NOIs and
did not provide for public participa-
tion because the NOIs were not pub-
lished. 319 F.3d 398. Rehearing de-
nied April 24.

ELEVENTH CIRCUIT

Tennessee Valley Authority v. EPA,
Case No. 00-12310. Challenge to an
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EPA administrative compliance order
holding that TVA violated the Clean
Air Act because various upgrades
over the years were major modifica-
tions requiring a New Source Review
permit, not routine maintenance.
Status: EPA’s motion to dismiss de-
nied January 8, 2002. Oral argument
held May 21, 2002. Court-sponsored
mediation effort in August 2002 un-
successful. This case has now been
closed.

D.C. CIRCUIT

Environmental Defense Fund v.
EPA, Case No. 98-1363. Challenge to
EPA’s revocation of the one-hour
ozone standard for 2,901 counties on
June 5, 1998, on the ground that EPA
must first formally redesignate the
counties as being in attainment with
the standard. Status: In abeyance
pending settlement discussions; sta-
tus report filed April 21: settlement
ongoing; next status report due May
22.

American Iron & Steel v. EPA,
Case No. 00-1435. Petition to review
EPA’s final air pollution monitoring
rule and performance standard pub-
lished August 10, 2000, for requiring
use of continuous opacity monitors.
Status: Oral argument held February
25. In settlement; status report due
April 7 and every 60 days thereafter.

American Farm Bureau Federation
v. Whitman, Case No. 00-1320; The
TMDL Coalition v. EPA, Case No. 00-
1468; and consolidated cases. Peti-
tions to review EPA’s TMDL rule.
Status: On May 8, on motion by EPA,
the court ordered the case held in
abeyance; motions to govern further
proceedings due August 18.

Lawrence E. Sellers, dJr.,
larry.sellers@hklaw.com, received his
J.D. from the University of Florida
College of Law in 1979. He is a part-
ner in the Tallahassee office of Hol-
land & Knight LLP.

Susan L. Stephens, susan.stephens@
hklaw.com, received her J.D. from the
Florida State University College of
Law in 1993. She is a partner in the
Tallahassee office of Holland & Knight
LLP.



Southwest Florida Water Management

District

by Karen A. Lloyd, Senior Attorney and Michael Molligan

Governing Board Names Moore
Executive Director

The Governing Board of the South-
west Florida Water Management Dis-
trict at its March, 2003 meeting se-
lected David Moore as its new
executive director. Moore, who is cur-
rently deputy executive director, will
assume his new role after being ap-
proved by the Governor. The position
requires confirmation by the Florida
Senate.

“This executive director position
is going to be pivotal in protecting
the water resources of the 16-county
District,” said Governing Board
Chair Ronnie Duncan. “We were for-
tunate to have an excellent pool of
candidates. The fact that our two fi-
nalists were internal candidates is a
salute to District staff. I know Dave
will continue the exemplary work of
the staff in addressing water re-
source issues.”

Gene Heath, interim executive di-
rector, was the second finalist.

Moore, 46, is a professional geolo-
gist who currently resides in Odessa.
Moore joined the District in 1984 as
a project hydrologist. He began his
tenure as the District’s deputy execu-

tive director in 1992. His experience
with the District includes all levels
of management. Prior to joining the
District, he was an exploration geolo-
gist for Exxon. Moore holds a bach-
elor of science degree in geology from
the College of Charleston, a master
of science degree in geology from the
University of South Florida, and a
graduate certificate in public admin-
istration from the University of South
Florida.

“I appreciate the confidence the
Governing Board has shown in me.
We face many water resource chal-
lenges as we try to meet the growing
demand for water while protecting the
environment. I'm looking forward to
working with the Governing Board
and our top-notch staff to find solu-
tions to those challenges,” Moore
said.

Some of Moore’s accomplishments
at the District include:

* Spearheaded development of the
Southern Water Use Caution Area
management strategy including di-
recting the establishment of mini-
mum levels and flows

* Led the development of the
District’s Tampa Bay Regional Re-

ment

The following audiotapes are available from The Florida Bar:

» Recreational Boating, Waterway Management & the Environ-

e 2002 Wetland Regulation & Protection

e 2002 Environmental & Land Use Law Annual Update
» Pollution Insurance: Making the Deal Work

e Land Use Law: Current Trends and Hot Spots

Complete audio/video tape listings and an order form are
available online at www.flabar.org.
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claimed Water Plan

* Executive liaison with the Basin
Boards

* Developed the Basin Boards’ bud-
get development process and project
tracking system

* Worked with the Governor’s of-
fice and others to improve the state’s
pilot less-than-fee land acquisition
program

* District liaison to Tampa Bay
Water on the development of the Re-
source Development Plan that led to
construction of the Seawater Desali-
nation Plant, the Integrated Surface
Water Project and aggressive demand
management

As part of the selection process the
Governing Board screened the appli-
cants and pared down a list of eleven
applicants to two finalists. The entire
Board interviewed the finalists dur-
ing public meetings and selected the
new executive director.

Heath, who was the assistant ex-
ecutive director, has been serving as
interim executive director since Jan.
17 when E. D. “Sonny” Vergara
stepped down from the top District
post. Vergara announced his resigna-
tion Dec. 16.

Visit
The Florida Bar’s
website:

www.flabar.org
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CLE: 4 days/1 fee

See the Annual Meeting brochure in
your May Bar Journal for
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St. Johns River Water Management District

by Jennifer Springfield and Veronika Thiebach, Assistant General Counsels.

The administrative case of Marion
County v. Margaret C. Dickson Revo-
cable Trust No. 1 and the St. Johns
River Water Management District,
DOAH Case No. 02-3372, was volun-
tarily dismissed by the County follow-
ing a settlement between the parties.
The Dickson Trust applied for a con-
sumptive use permit that would have
authorized the withdrawal of ground-
water from the Floridan Aquifer in
an amount slightly above the
District’s permitting thresholds at a
site adjacent to Silver Springs, as well
as the authority to transport the wa-

ter to bottling facilities within the
District’s boundaries. District staff
approved the application. In it chal-
lenge to the issuance of the permit,
the County argued that the permit
should have been denied because the
proposed withdrawal was inconsis-
tent with the County’s comprehen-
sive plan and zoning code and thus,
inconsistent with the public inter-
est, and further, that the Trust
should have been required to obtain
all necessary County permits before
the District issued the consumptive
use permit. Under the terms of the

settlement, the Dickson Trust
agreed to purchase up to 100,000
gallons per day from the local pri-
vate, nonprofit utility, thus obviat-
ing the need for a consumptive use
permit. However, the settlement
agreement also contemplated that
the Dickson Trust could modify its
application to request a secondary
consumptive use permit. The Trust
has submitted that modified applica-
tion and it will be presented to the
District’s Governing Board on May
13, 2003, with a staff recommenda-
tion for approval.

Ask us about:

evaluation assistance,;

practices.

If you've got questions,
we've got answers.

If you have questions or concerns about the management of your practice, our
LOMAS Practice Management Advisors are an invaluable resource.

< Law Firm Management- Firm structure, employee training, establishing policies and procedures;

¢ Law Firm Automation- Software availability and training, hardware selection and equipment

e Law Firm Manager Training- On-site training for employees with responsibilities that include:
- Staff selection and supervision;
- Performance measurement;
- Bookkeeping functions, including trust accounting;
- Proper docketing, calendaring and conflict checking;
- Overall office management responsibilities

* On-site Consulting- Once-over review of the efficiency and effectiveness of the firm’s administrative

Starting, closing or merging...

LOMAS offers unbiased, knowledgeable assistance.
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THE FLORIDA BAR

AlLaw Office Management Assistance Service of The Florida Ba

Developing Business Management Practices within the
Law Firm Today to Promote Efficiency and Professionalism

for the Law Firm Tomorrow

CALL 866/730-2020

jrphelps@flabar.org
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CERTIFIED
The Florida Bar

88 Become a Board Certified Lawyer

If you are interested in obtaining an application, complete this form and return it to: The Florida
Bar, Certification Department, 651 E. Jefferson St., Tallahassee, FL 32399-2300. Applica-
tions and information are also available through The Florida Bar website at www.flabar.org.

Please send me the following application(s):
Filing period is July 1 - August 31 for these areas:

Admiralty & Maritime
Appellate Practice
Aviation Law

City, County & Local Government Law
Civil Trial Law

Elder Law

Immigration & Nationality
International Law

Labor & Employment Law
Marital & Family Law

Tax Law

ODOOoooOooogood

Filing period is September 1 - October 31 for these areas:

Antitrust & Trade Regulation
Business Litigation
Criminal Appellate

Criminal Trial

Health Law

Real Estate

Wills, Trusts, & Estates
Workers' Compensation

OOoOooDogood

PLEASE PRINT LEGIBLY

NAME ATTORNEY NUMBER

ADDRESS

CITY/STATE/ZIP
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Environmental & Land Use Law Section

Membership Application (Attorney)

This is a special invitation for you to become a member of the Environmental & Land Use Law Section of The Florida Bar.
Membership in the Section will provide you with interesting and informative ideas and keep you informed on new develop-
ments the field of Environmental & Land Use Law. As a Section member, you will meet lawyers sharing similar interests and
problems and work with them in forwarding the public and professional needs of the Bar.

To join, complete this application form and return it with your check in the amount of $25 made payable to The Florida
Bar. Mail both to THE ENVIRONMENTAL & LAND USE LAW SECTION, THE FLORIDA BAR, 651 E. JEFFERSON ST.,
TALLAHASSEE, FL 32399-2300.

NAME: ATTORNEY NO.:

OFFICE ADDRESS:

CITY/STATE/ZIP:

L —
The Florida Bar PRSRT-STD
651 E. Jefferson St. U.S. POSTAGE
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