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ABSTRACT

Elevating structures has been
identified as one strategy to reduce
the risk of floods posed to Florida
communities. Elevating structures
also offers the opportunity to reduce
flood insurance premiums under the
National Flood Insurance Program.
This article identifies the financ-
ing vehicle created by the Florida

Property Assessed Clean Energy
(PACE) program as a possible means
to fund improvements to structures
that could be adapted to fund build-
ing elevation. Such a financing model,
coined Special Assessments for Flood
Elevation (SAFE) would make capi-
tal available to mitigate flood risk
through structure elevation. This
article’s analysis discusses many

From the Chair

by Kelly Samek

We are midway through the first
year of ELULS’s journey to revamp its
CLE calendar. At the end of January,
the CLE offering “What You Need to
Know About Current Environmental
and Land Use Law Issues” signaled
our transition into this brave new
world. In the future, this winter event
will be where ELULS provides its
main substantive environmental and
land use law programming in a live
format. It will be complemented by a
second program featuring more pro-
cedural content—our very popular
General Counsel’s Roundtable, Ad-
ministrative Update, and Legislative
Update—during the early summer.
We've just begun planning the first

iteration of this program, and I hope
you will take note and join us this
June in Boca Raton at The Florida
Bar Annual Convention for its launch.
Full details on the date and time will
be posted at eluls.org and on our email
distribution lists as soon as they be-
come available this spring.

From initial appearances, it looks as
though we can call “What You Need to
Know About Current Environmental
and Land Use Law Issues” a success.
The venue was well-suited to the size
of our group, offered convenient access,
and proved to be an affordable option
for a live program. Cost control is one
of the challenges our program schedule
revamp is intended to address, so this

aspects of the potential SAFE mod-
el including whether Florida local
governments have the authority to
implement such programs and some
of the issues that PACE programs
have raised.

L. INTRODUCTION
Because of high risk and the un-
predictable nature of flooding, private

See “SAFE,” page 11

is very good news. If you weren’t able
to attend, the recorded program is
available for purchase on The Florida
Bar website. Aftermarket sales of our

See “Chair’s Message,” page 2
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CLE courses are an essential compo-
nent for ensuring Section financial
health as well as our continued ability
to offer such programs.

If this latest program doesn’t suit
your needs, there is likely an offer-
ing in our catalog that does. Right
now, in addition to the most recent
programs co-sponsored with other
sections (such as the Agriculture Law
Update and Emerging Trends on the
Development Front for Environmen-
tal, Land Use and Real Estate Practi-
tioners), you can still access the 2013
and 2014 editions of the ELULS An-
nual Update and Ethical Challenges
for the Environmental Lawyer and

Consultant. There are also shorter
excerpts of the Annual Updates focus-
ing on particular themes, including
Large Scale Restoration.

In other news, I participated in the
most recent Council of Sections meet-
ing in January. Each of the Section
representatives in attendance were
asked to report on two things their
Section does well and two areas that
could use improvement. On behalf
of ELULS, I reported that our chal-
lenges include two issues I've alluded
to in the last few editions of this col-
umn—profitability of our CLEs and
member retention. But I was proud
to be able to talk about our successes.

From the pool of available options,
I first chose to talk about the diver-
sity of practice areas represented by
our membership and reflected in our
Section services. Whether you are a

private practitioner or a government
attorney, whether you fill your days
with zoning hearings or rule writ-
ing, whether you are in-house with a
development corporation or consult
for land trusts, ELULS offers a place
for you. Following onto this, I spoke
about the variety of services ELULS
provides its members. For your once-
a-year dues, you have full access to
our multi-volume treatise, can join
several email distribution lists, and
can claim CLE credit for attending
our free webinars. Those dues also
support ELULS’s ability to provide
this quarterly newsletter, our for-
fee CLEs, our website, and numer-
ous other opportunities. Listening
to other Section leaders share their
reports, I realized just how enviable
ELULS’s points of excellence are. I
hope you feel the same way.

Join the ELULS e-mail mailing list and
stay up fo date on the Iafest secfion
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January 2015 Florida Case Law Update

by Gary K. Hunter, Jr., Hopping Green & Sams

Harris Act claim was not sub-
ject to dismissal where such
claim was timely and properly
filed and was a valid “as applied”
challenge; claims for inverse con-
demnation are not afforded the
same tolling period privilege as
Harris Act claims. Hussey v. Col-
lier Cnty. 2014 WL 5900018 (Fla.
2d DCA November 14, 2014).

This case stems from years of liti-
gation regarding an amendment to
the Collier County Growth Manage-
ment Plan, referred to as the “Rural
Fringe Amendment,” which resulted
in the Property Owner’s land being
designated as “Sending Lands.” The
Property Owners challenged the
Sending Lands designation in a peti-
tion for formal administrative hear-
ing with the Department of Commu-
nity Affairs. The administrative law
judge issued a recommended order
declaring the County’s actions as be-
ing in compliance with state and local
law, which was then approved both
by the Department of Community
Affairs and the First District Court
of Appeal. The Property Owners filed
an amended notice giving the County
notice that they would seek compen-
sation under the Harris Act on July
24,2004, and then filed suit for both
the Harris Act claim and the Inverse
Condemnation claim on September
11, 2008. The Circuit court dismissed
both causes of action, triggering this
appeal to the Second DCA.

On review, the Second DCA con-
fined its opinion to whether the
causes of action alleged were timely,
complying with the statute of limita-
tions and pre-suit notices, and if the
complaint stated causes of actions un-
der which the plaintiffs could obtain
relief. The Second DCA determined
that the Harris Act claim was timely
filed as being within the statute of
limitations of F.S. § 95.11(3)(f) and
within the tolling period afforded to
Harris Act claims. Section 70.001(11),
Florida Statutes, allows for a tolling
period for Harris Act claims if an
owner seeks relief from governmental
action through administrative or ju-
dicial proceedings, tolling the statute
of limitations until the conclusion of

such proceedings. The Property Own-
er’s statute of limitations commenced
on September 15, 2004, the date the
First DCA affirmed the DOAH de-
termination that the County Amend-
ment was proper. Thus, the Property
Owner’s September 11, 2008 lawsuit
was timely filed within the statute
of limitations and the tolling period
for Harris Act Claims. The Court fur-
ther held that the Property Owners
honored the statutory mandate that
no suit can be filed until 180 days
after the government entity is given
notice of the Harris Act Claim, which
the Property Owners complied with
by serving notice on July 21, 2004,
and did not file their lawsuit until
September 11, 2008.

The Court then addressed the
First DCA’s holding that the Har-
ris Act authorized only “as-applied”
challenges to government actions.
The Court held that the Rural Fringe
Amendment’s land use plan was ap-
plied to the Property Owner’s land
by its very terms, or “as-applied,” and
thus was a proper Harris Act Claim.
Regarding the Inverse Condemna-
tion Claim, the Second DCA held the
First DCA’s decision to dismiss the
inverse condemnation claim on the
basis that it was not an “as-applied”
designation was incorrect. Claims
for inverse condemnation receive the
same statute of limitations period of
four years as do Harris Act Claims;
however, the tolling period for Harris
Act Claims does not apply to claims
for inverse condemnation. Rather,
the statute of limitations for inverse
condemnation claims begins when
the governmental entity has made
a final decision about the permis-
sible use of the property, which was
on July 22, 2003 when DOAH en-
tered its final order on the matter.
Thus, when the Property Owners
filed their action for inverse condem-
nation on September 15, 2006, such
an action was barred by the statute
of limitations.

DEP’s statutory interpretation of
F.S.161.053 (11)(a)-(b) was proper
as to allow for the subsections to
be read in harmony, unexclusive

3

of one another, to allow for an
exception to the permit require-
ment for activities deemed “not
to cause a measurable interfer-
ence.” Pope v. Grace, 151 So0.3d 523
(Fla. 1st DCA 2014).

The Property Owners of a water-
front property appealed the Florida
Department of Environmental Pro-
tection’s final order determining that
repairs to the foundation of a dune
walkover structure did not require
a permit. The dune walkover struc-
ture at issue, “Milliken’s Replat,” was
built between the Property Owners’
beachfront lots. The dune walkover
was subject to a Road Maintenance
Agreement, which required the Prop-
erty Owners to maintain the Plat “in
a condition so as to make it free and
passable in perpetuity.” On recom-
mendation by the DEP that a major
portion of the walkover needed to be
repaired due to the age of its wood
and hardware, the Property Owners
applied for a permit to repair the
walkover. Again, based on DEP’s rec-
ommendation that the dune walkover
might qualify for an exemption, the
Property Owners made a request for
an exemption determination, which
was granted by DEP. In its amended
exemption notice, DEP found that
the proposed work satisfies the ex-
emption requirements of Section
161.053(11)(b), Florida Statutes.

Repairs on the dune walkway com-
menced prior to the Property Owner’s
administrative hearing on the matter.
The ALJ concluded that subsection
11(a) was the relevant exemption and
thereby exclusive, but further deter-
mined section 11(a) to be in inappli-
cable because the language excludes
repairs to an existing foundation of
an “existing structure,” and conclu-
sively found that the Property Owners
were not entitled to an exemption. The
DEP rejected the ALJ’s recommended
order, finding that the exemption in
subsection 11(b) is the alternative to
11(a), and could apply to any activity
that does not “cause a measurable in-
terference with the natural function-
ing of the coastal system.”

The First DCA analyzed the statu-
tory framework of F.S. 161.053(11)

continued...
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(a) and (b) to determine if subsection
11(a) sets forth an exclusive exemp-
tion, or if the neighboring exemption
in 11(b) is also available. The First
DCA concluded that the two exemp-
tions can coexist and can be read
harmoniously together to allow for
repairs to existing structures as gen-
erally permissible without a permit,
but that a permit is required for re-
pairs to an existing structure unless
“no measurable interference with the
natural functioning of the coastal sys-
tem” would result. The Court further
found DEP’s interpretation of section
161.053(11) as reasonable, finding
that alterations or construction ac-
tivities that do not cause measurable
environmental harm falls under the
exemption to the permit requirement
under 11(b). In affirming DEP’s in-
terpretation, the Court emphasized
the high level of deference given to
DEP’s finding because it is the agency
charged with enforcing the statute.

Amendment to City of St. Pete
Beach’s Comprehensive Plan, Or-
dinance 2011-19, was void due to
failure to publish notice pursu-
ant to the notice provisions of
F.S. 166.041(3)(c) and the city’s
subsequent violation of the Sun-
shine Law. Anderson v. City of St.
Pete Beach, 2014 WL 5151321 (Fla.
2d DCA October 15, 2014).

The City of St. Pete Beach enacted
an amendment to its comprehensive
plan, Ordinance 2011-19, on June 28,
2011. This dispute arises from Ander-
son’s challenge to the amendment as
void due to failure to publish notice,
and subsequently that the City violat-
ed the Sunshine Law. The trial court
rejected the challenge to the amend-
ment, and granted summary judg-
ment to the City on Anderson’s Sun-
shine Law claim. On appeal, Anderson
argued that the trial court erred in
failing to find section 163.32466 to
be a special law enacted without the
proper notice required by Article III

of the Florida Constitution. Ander-
son also alleged that the trial court
erred in rejecting his challenge to
the amendment because of the City’s
failure to publish notice, and further
erred when the trial court entered
summary judgment for the City on
Anderson’s Sunshine Law claim.

The Second DCA found Ordinance
2011-19 to be void because the City
did not comply with the notice re-
quirements of section 166.041, Flori-
da Statutes, when the Ordinance was
adopted. Section 166.041 requires
the governing body to give proper
public notice and provide for two
advertised public hearings for ordi-
nances that change the actual list
of prohibited uses within a zoning
category or map. The Second DCA
acknowledged that courts have con-
sistently held that zoning ordinances
which are not strictly enacted pursu-
ant to the notice provisions outlined
above are null and void. Accordingly,
the Second DCA concluded that the
Ordinance was null and void due to
the City’s failure to comply with the
notice requirements.

Regarding Anderson’s Sunshine
Law claim, Anderson specifically chal-
lenged the City’s use of seven “shade
meetings” which were conducted to
devise a plan that included the modifi-
cation or repeal of certain provisions of
the City’s comprehensive plan. Section
268.011(8) allows for an exemption to
the Sunshine Law for meetings be-
tween a public body and its attorney,
“to discuss pending litigation to which
the entity is presently a party before
a court or administrative agency,” pro-
vided that certain conditions are met.
The Second DCA concluded that the
City’s meetings contained discussions
to the “comp plan strategy,” finding
that while although some discussions
at the meetings did in fact involve
costs associated with the pending liti-
gation, the meetings’ main goal was
to readopt the comprehensive plan
amendment. The Court held that be-
cause the City’s discussions exceeded
the scope of the exemption for “shade
meetings,” the trial court erred in en-
tering summary judgment for the City
on Anderson’s Sunshine Law claim.

Moving? Need to update your address?

The Florida Bar’s website (www.FLORIDABAR.org) offers members the
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On Appeal

by Larry Sellers, Holland & Knight

Note: Status of cases is as of February 18,
2015. Readers are encouraged to advise
the author of pending appeals that
should be included.

FLORIDA SUPREME COURT

Wakulla Fishman Ass’n, Inc., et al.
v. Florida Fish and Wildlife Conserva-
tion Commission, Case No. SC 14-1550.
Petition for review of 1st DCA decision
reversing trial court’s final judgment
enjoining any and all further enforce-
ment of the net ban amendment as set
forth in Article X, §16, the Commission’s
authority to adopt rules to regulate ma-
rine life with respect to the use of a “gill
net” or an “entangling net” pursuant
to Article IV §9, and Rules 68B-4.002,
68B-4.0081 and 68B-39.0048. 39 Fla.
L. Weekly B1407a. Status: Petition for
review denied February 12, 2015.

DOT v. Clipper Bay Investments,
LLC, Case No. SC 13-775. Petition for
review of 18 DCA decision determining
that the Marketable Record Title Act’s
exception for easements in right-of-
ways is applicable to land held as a fee
estate for the purpose of a right-of-way,
so long as competent substantial evi-
dence establishes the land is held for
such a purpose. The court reversed the
trial court’s award of a portion of the
land north of the I-10 fence line and
remanded with instruction to quiet
title to all of the land north of the I-10
fence line in Clipper Bay, except for the
portion used by Santa Rosa County.
38 Fla. L. Weekly D271a (Fla. 1t DCA
2013). Status: Oral argument held on
April 8, 2014. Supplemental briefs re-
quested and filed.

FIRST DCA

Save the Homosassa River, et al. vs.
DEP, Case No. 1D14-5872. Appeal from
final order of the Department of Envi-
ronmental Protection rendered pursuant
to Section 373. 114(2)(a), Florida Stat-
utes, concluding that Florida Adminis-
trative Code Rules 40D-8.041(16) and
40D-8.041(17), which establish minimum
flows for the Chassahowitzka and Homo-
sassa River Systems, are consistent with
the Florida Water Resource Implementa-
tion Rule (Fla. Admin. Code Ch. 62-40).
DEP Case No. 13-0914 (final order en-
tered November 25, 2014). Status: Notice
of appeal filed December 24, 2014.

Capital City Bank v. DEP, Case No.
1D14-4652. Appeal from final order
of the Department of Environmental
Protection approving the county’s appli-
cation for after-the-fact CCCL permit,
authorizing the county to construct a
rock revetment on Alligator Drive in
Franklin County. DEP Case No. 13-
1210, DOAH Case No. 14-0517 (final or-
der entered September 8,2014). Status:
Notice of appeal filed October 8, 2014.

Guerrero, et al. v. Spinrad, et al., Case
No. 1D14-4496. Appeal from a final or-
der of the Department of Environmen-
tal Protection denying the Guerreros’
request for attorney fees, costs and
sanctions under Sections 120.569(2)
(e) and 120.595, Florida Statutes. DEP
Case No. 13-0858, DOAH Case No. 13-
2254 (final order entered September
8, 2014). Status: Notice of appeal filed
September 29, 2014.

Guerrero, et al. v. Spinrad, et al.,
Case No. 1D14-5465. Appeal from final
order by Administrative Law Judge
denying request for attorney fees un-
der Sections 120.595(1), 120.569(2)(e),
and 57.105(5), Florida Statutes. DOAH
Case No. 14-4860F (final order entered
October 31, 2014). Status: Notice of ap-
peal filed December 1, 2014.

Abhler; et al. v. Scott, et al., Case No.
1D14-3243. Appeal from final judgment
denying petition for writ of mandamus
seeking to compel defendants to require
Georgia-Pacific to obtain authoriza-
tion for the use of mixing zones associ-
ated with its discharge to the lower St.
John’s River. Status: Notice of appeal
Filed July 18, 2014; request for oral
argument denied on February 10,2015.

SECOND DCA

Florida Audubon Society v. Unit-
ed States Sugar Corporation, Sugar
Farms Co-Op and SFWMD, Case No.
2D14-2328. Appeal from final order re-
newing Everglades works of the district
permits for the United States Sugar
Corporation, Sugar Farms Co-Op and
Sugar Cane Growers Cooperative of
Florida. Status: Notice of appeal filed
May 15, 2014; oral argument set for
March 10, 2015.

THIRD DCA
Miami-Dade County, et al. v. Florida
Power & Light Co., et al., Case No.:
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3D14-1467. Appeal from final order
of the Siting Board certifying two nu-
clear units at Turkey Point as well as
proposed corridors for transmission
lines. Status: Notice of Appeal filed
June 16, 2014.

FOURTH DCA

Kijewski v. Northern Palm Beach
County Improvement District, et al.,
Case No. 4D14-3402. Appeal from a
Final Order of the South Florida Wa-
ter Management District dismissing
“Petitioners’ Response to District’s Or-
der Dismissing Amended Petition for
Administrative Hearing” and Denying
Motion to Transfer Case to Adminis-
trative Law Judge” The petitioners
requested a hearing to challenge the
modification of a previously issued con-
ceptual permit and construction autho-
rization for a stormwater management
system for part of the project. The peti-
tion for administrative hearing was
dismissed twice, with leave to amend,
for failure to satisfy the requirements
of the Administrative Procedure Act.
The petitioners responded with a “Re-
sponse to District’s Order Dismissing
Amended Petition for Administrative
Hearing” and Request to Transfer Case
to the Division of Administrative Hear-
ings. The District’s final order dismisses
this document with prejudice because
it failed to meet the requirements of
the Florida Administrative Code; the
document was not filed with the clerk
and was not timely; and the petitioners
failed to allege how their substantial
interests will be affected by a modifica-
tion to the permit. SFWMD Case No.
2014-072-DAO-ERP (final order en-
tered August 11, 2014). Status: Notice
of appeal filed on September 10, 2014;
all briefs have been filed.

Haskett v. Rosati and DEP, Case No.
4D13-4094. Appeal from final order
of the Department of Environmental
Protection determining that the Re-
spondent Rosati qualifies for the No-
ticed General Permit, and granting the
Letter of Consent to use sovereignty
submerged lands, notwithstanding a
contrary recommendation by the ALdJ.
DEP Case No. 13-0040. DOAH 13-
0465 (final order entered October 29,
2013). Status: Affirmed per curiam on
February 12, 2015.




Law School Liaisons

Spring 2015 Update from the Florida State University

College of Law

by David Markell, Associate Dean for Environmental Programs and Steven M. Goldstein Professor

This column highlights several of
the environmental, energy, and land
use programs the College of Law is
hosting this spring. We hope Sec-
tion members will join us for one or
more of them. The column also fea-
tures updates on student and alumni
accomplishments.

Spring 2015 Events

Enrichment Lunch with Kelly
Samek

Kelly Samek (Environmental
LL.M. 2012), Gulf Restoration Co-
ordinator of the Florida Fish and
Wildlife Conservation Commission,
updated the College of Law’s Envi-
ronmental Certificate students on
ongoing efforts to restore the Gulf of
Mexico and assist communities af-
fected by the 2010 BP oil spill.

Spring 2015 Distinguished
Lecture

Katrina Wyman, Sarah Herring
Sorin Professor of Law, New York Uni-
versity School of Law, will deliver the
College of Law’s Spring 2015 Dis-
tinguished Lecture on February 25
from 3:30 p.m.-5:00 p.m., followed by
a reception in the Rotunda. Professor
Wyman will be presenting her paper
entitled “Environmental Tragedies
Are Not Inevitable: The Recovery in
U.S. Fisheries.” CLE credit approval is
pending. For more information, visit:
http://www.law.fsu.edu/academic_pro-
grams/environmental/events.html.

Spring 2015 Environmental

Forum
The Spring 2015 Environmental
Forum, entitled “What Would Mil-
ton Friedman Do About Climate
Change?,” will provide different
perspectives on reducing emissions
of greenhouse gases. The Forum is
scheduled for Wednesday, March 25
from 3:15 p.m.-5:00 p.m. and will be
followed by a reception in the Rotun-
da. The Forum will include former
Congressman Bob Inglis of Ener-
gy & Enterprise Initiative (E&EI),
Professor Nathan Richardson,
University of South Carolina School
of Law, and Dr. Jeff Chanton, Pro-
fessor of Oceanography at Florida
State University. Professor Shi-
Ling Hsu will moderate the Forum.
CLE credit approval is pending. For
more information visit: http:/www.
law.fsu.edu/

academic pro-

grams/envi-
ronmental/

events.html.

Environ-
mental Cer-
tificate and
Environmen-
tal LL.M. En-
richment Se-
ries features

The Environmental Certificate
and Environmental LL.M Enrich-
ments Series welcomes four addi-
tional distinguished speakers this
spring: Dave Owen, Associate
Dean for Research and Professor of
Law, University of Maine School of
Law (February 11); Katie Miller,
Research Librarian, Florida State
University College of Law (March
5); Jeff Wood, Partner, Balch and
Bingham (April 2); and Katrina
Kuh, Associate Professor of Law
and Associate Dean for Intellectual
Life, Hofstra University, Maurice A.
Deane School of Law (April 8).

b

Wood

Recent Student Achievements

Chris Hastings’ student note, en-
titled Implementing a Carbon Tax in
Florida Under the Clean Power Plan:
Policy Considerations, was recently se-
lected for publication in volume 42 of
Florida State University Law Review.
Another student note that Chris Hast-
ings wrote, entitled TSCA Reform and
the Need to Preserve State Chemical
Safety Laws, was recently selected for
publication in volume 27 of Villanova
Environmental Law Journal.

Valerie Little earned 1%t place in
the AWMA (Air & Waste Manage-
ment Association) Student Challenge.
Several College of Law students have
Spring 2015 Externships involving
Environmental Law, including: Da-
vid Rehr, State of Florida Division
of Administrative Hearings; Valerie
Little, State of Florida Division of
Administrative Hearings; Chase
Den Beste, Department of Trans-
portation; Kelly Baker, NextEra En-
ergy; Kelsey Watry, Public Service
Commission; Megan Zbikowski,
Office of the Attorney General-Ad-
ministrative Law; Joshua Pratt,
Office of the Attorney General-State
Programs.

Law School Liaisons, continued...
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Recent Alumni Accomplish-
ments

e Jacob T. Cremer of Smolker,
Bartlett, Schlosser, Loeb & Hinds,
P.A., in Tampa was recognized by The
Florida State University Alumni Asso-
ciation as one of its “Thirty Under 30,”
as well as by the Tampa Bay Business
Journal as an “Up and Comer.”

e Ahjond Garmestani’s book,
Social-Ecological Resilience and Law,
was published by Columbia Univer-
sity Press.

e Steven Geller has been se-
lected for the 2014 Super Lawyers
Business Edition. The edition can be
viewed at http:/digital.superlawyers/
superlawers/usbel4#pgl.

¢ Lonnie Groot participated in
the Seminole County School District’s
“Teach In.” Professionals attended
schools throughout the County to
share their insights about careers
and educational objectives. Groot
serves as City Attorney for the City of
Daytona Beach Shores and Assistant
City Attorney for the City of Sanford
and the City of Oviedo.

¢ Anne Longman has been ap-
pointed to the Board of Governors
of the Leon County Research and

UF Law Update

Development Authority, which over-
sees Innovation Park in partnership
with FSU, FAMU, and TCC as a hub
for economic development, scientific
research and commercial develop-
ment in Leon County. More informa-
tion can be found at http:/lcrda.org/.

e Cari Roth has joined Dean
Mead as Of Counsel in the Govern-
ment Relations, Lobbying, and Ad-
ministrative Law practice group.

¢ Jonathan Steverson has been
appointed Secretary of the Flori-
da Department of Environmental
Protection.

Roth

Varn

eCraig Varn was appointed to
serve as DEP General Counsel and
Special Counsel on Water Policy and
Legal Affairs.

e Jeff Wood was recently ad-
mitted to the Bar of the District of
Columbia. He was quoted in Bloom-
berg News and the Atlanta Business
Chronicle about the impact of the
recent federal elections on U.S. en-
ergy and environmental policy. Jeff
is currently a partner in the Wash-
ington DC office of Balch & Bingham
LLP and can be reached at jhwood@
balch.com.

Longman

Submitted by Mary Jane Angelo, Director, Environmental and Land Use Law Program,
University of Florida Levin College of Law

February Offers Diverse Envi-
ronmental Activities

UF law offered a wide range of ac-
tivities during February, highlighted
by the 21 annual Public Interest
Environmental Conference, held
Feb. 12-14.

The PIEC focused on “Powering
the Planet: Energy for Today and
Tomorrow,” looking at how energy is
made and used and how that produc-
tion and use affects humans and the
environment. In just a decade, Ameri-
ca has reduced its dependence on for-
eign oil and increased its production

of alternative energy sources. Today,
America produces as much solar pow-
er every three weeks as the country
did in 2008.

The Public Interest Environmen-
tal Conference provides a forum for
an exchange of ideas among private,
government, and public interest
lawyers; students and academics;
environmental professionals, advo-
cates and activists, and the inter-
ested public. Keynote speakers for
this year’s conference included Janice
Schneider, assistant secretary for
land and minerals management at
the U.S. Department of Interior, and
Jenna Nicholas, co-founder and CEO
of Phoenix Global Impact, a consult-
ing firm that specializes in impact
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investing, social enterprise, and stra-
tegic philanthropy that promotes a
more sustainable and just society.

The conference included multi-
ple panel discussions, a workshop
sponsored by The Florida Bar, and
training opportunities for both at-
torneys and those outside the legal
field. Panel discussions concerned
topics including new developments
in federal and Florida energy law
and policy, offshore hydrokinetic en-
ergy, fracking, green building, the
Environmental Protection Agency’s
proposed greenhouse gas regulations,
and Florida’s solar energy policy.

UF Law student and PIEC co-chair
Adrian Mahoney said the PIEC is
one of the largest student-run confer-
ences in the nation. “The conference
is an amazing opportunity for UF
students to interact with leaders in
the legal and policy fields relating
to the important topic of energy,” he
said.

Wolf Family Lecture Examines
Open Space

“Open Space in Urban Areas:
Might There Be Too Much of a Good
Thing?” was the topic of the annual
Wolf Family Lecture, also held in Feb-
ruary. The guest speaker was Robert
C. Ellickson, the Walter E. Meyer
Professor of Property and Urban Law
at Yale Law School.

The Wolf Family Lecture Series
was endowed by a gift from UF Law
Professor Michael Allan Wolf, who
holds the Richard E. Nelson Chair in
Local Government Law, and his wife,
Betty.

Past scholars who have delivered
the Wolf Family Lecture in the Ameri-
can Law of Real Property include
Thomas W. Merrill, Charles Evans
Hughes Professor of Law at Columbia
Law School; Gregory S. Alexander,
A. Robert Noll Professor of Law at
Cornell Law School; Lee Fennell, Max
Pam Professor of Law at the Uni-
versity of Chicago; Joseph William
Singer, Bussey Professor of Law at
the Harvard Law School; Vicki L.
Been, Boxer Family Professor of Law
at New York University School of

Law; Carol M. Rose, Gordon Bradford
Tweedy Professor Emeritus of Law
at Yale Law School, and Lohse Chair
in Water and Natural Resources at
the James E. Rogers College of Law,
University of Arizona; and Daniel A.
Farber, Sho Sato Professor of Law at
the University of California at Berke-
ley Law School.

Eminent Domain Topic of Nelson
Symposium

The topic of the 14th annual Rich-
ard E. Nelson Symposium was the
first decade of eminent domain re-
form after the U.S. Supreme Court’s
controversial decision in Kelo v. City
of New London (2005), a controversial
5-4 ruling that considered economic
redevelopment a valid “public use”
under the Fifth Amendment.

The stridently negative reaction
to Kelo in the media, in statehouses,
and in the courts was certainly unan-
ticipated after the near silence that
followed earlier high court public use
rulings in 1954 (Berman v. Parker,
concerning urban renewal and 1984
(Hawaii Housing Authority v. Mid-
kiff, concerning a land redistribution
scheme). What exactly has happened
since the smoke cleared on June 23,
2005, is a matter of interest and se-
rious concern not only to those who
practice state and local government,
eminent domain, real property, land
use, economic development, and con-
stitutional law, but also to elected and
appointed officials and the public at
large.

An outstanding group of nation-
al and state experts considered the
changing landscape of public and
eminent domain ten years after the
jurisprudential tremors first regis-
tered by the Kelo court. Florida is
the perfect setting for this program,
as the changes to statutory and con-
stitutional law in the wake of Kelo
have perhaps been the most exten-
sive among the more than 40 states
to modify their laws since 2005.

Presenters included Scott G. Bull-
ock, senior attorney, Institute for
Justice; Marc Edelman, associate
professor of law, Zicklin School of
Business, Baruch College; Robert
C. Hockett, Edward Cornell Profes-
sor of Law, Cornell University Law
School; Alexandra B. Klass, professor
of law, University of Minnesota Law
School; Roy K. Payne, Assistant City
Attorney, city of Orlando; Ilya Somin,

professor of law, George Mason Uni-
versity School of Law; Amanda L.
Hudson and Bradley S. Tennant, J.D.
candidates, University of Florida
Levin College of Law; and Michael
Allan Wolf, Richard E. Nelson Chair
in Local Government Law, University
of Florida Levin College of Law.

Symposium topics include the le-
gal responses to Kelo, the perspective
from Susette Kelo’s counsel, and the
use of eminent domain to take sports
stadiums and arenas, underwater
mortgages, and energy transmission
lines.

This is the 14th symposium honor-
ing Richard E. Nelson (who served
with distinction as Sarasota County
attorney for 30 years) and Jane Nel-
son, two loyal UF alumni who gave
more than $1 million to establish
the Richard E. Nelson Chair in Local
Government Law, which sponsors the
annual event.

ELULS Eco Run Held Jan. 31
The Environmental & Land Use
Law Society (ELULS) held its an-
nual Eco Run on Jan. 31. The Eco
Run is the law school’s annual 5K,
sponsored by ELULS as a fundraiser
for the student-run Public Interest
Environmental Conference.

Study Law in Costa Rica this
summer

The UF Law Costa Rica summer
program will be held May 31 — June
30,2015. The program features pract-
icums and a field-based approach. It’s
experiential learning at its best, in
Costa Rica.

The UF Law Costa Rica Program
partners with the Organization for
Tropical Studies (OTS) and the UF
Center for Latin American Studies
Tropical Conservation and Develop-
ment Program, building interdisci-
plinary bridges between law, policy
and the social and natural science of
conservation and sustainable develop-
ment. Students develop their knowl-
edge and skills through an integrated
suite of courses that coalesce around
efforts to find practical, policy-rele-
vant solutions to issues of immediate
importance to the conservation and
sustainable development community.
Each week the program will embark
on extended visits to OTS field sta-
tions and their Neotropical context
— rivers, wetlands, forests (wet, dry
and cloud), beaches and mountains.
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Students will also visit indigenous
communities, meet with farmers and
land owners, and encounter unique
sustainable development projects
— all grist for collaborative problem-
solving approaches. Interested stu-
dents can contact Clinic Director
Tom Ankersen at Ankersen@law.ufl.
edu.

Spring Break field course focuses
on South Florida and Bahamas
UF Law will offer a Sustainable
Development Field Course during
spring break, focusing on South Flor-
ida and the Bahamas Ecoregion.
Sustainable Development Field

Course: Law, Policy and Practice (2
credits) will focus on efforts on both
sides of the Gulf Stream to grapple
with development pressures and cli-
mate impacts to fisheries and coral
reef management, among other is-
sues. After a Saturday evening on
Miami Beach, the course will begin
on Sunday, March 1, with attorney-
guided issue-based trips of Biscayne
Bay and the Miami River, and a
series of lectures at the University
of Miami Rosensteil School of Ma-
rine and Atmospheric Sciences. On
the evening of March 2 the course
will move to Nassau, Bahamas, for
lectures and meetings with Baha-
mian environmental professionals
and College of the Bahamas faculty.
On March 4, the course will travel
to Andros Island to the field station
of Bahamas National Trust to ex-
perience first-hand the marine and
coastal issues facing the Bahamas.

Andros Island is the largest of the
Bahamian Islands and boasts its
largest reef. It is the largest collec-
tion of blue holes in the world. The
course will conclude with travel back
to Miami on March 7.

In addition to U.S. and Bahamian
domestic law and international de-
velopment policy, students will be
exposed to the unique legal frame-
work of the commonwealth Carib-
bean and role of small island devel-
oping nations in international treaty
negotiations.

UF Law’s Conservation Clinic has
been working closely with the Baha-
mas National Trust, which manages
the national parks and marine pro-
tected areas of the Bahamas, and the
Biscayne Baykeeper, which works
to protect Biscayne Bay. Additional
information is available from Clinic
Director Tom Ankersen at Ankers-
en@law.ufl.edu.
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insurers have historically not offered
flood insurance.! In 1968, the federal
government responded to this void
in the market by implementing the
National Flood Insurance Program
(NFIP).2 The NFIP allowed property
owners to purchase flood insurance
from the Federal government if their
local government had minimum stan-
dards for new construction and ad-
opted certain floodplain management
ordinances.? Many property owners
receive subsidized insurance rates
which allow them to participate in
the program but which have made
the NFIP actuarially unsound. A
House fiscal report for the fiscal year
of 2014 reported that the NFIP debt
has reached $23 billion.* According
to the Government Accountability
Office, NFIP losses “have created
substantial financial exposure for the
federal government.”

A. National Flood Insurance
Program reform

Largely in response to the over-
whelming debt of the NFIP, Congress
passed the Biggert-Waters Act in
2010. This Act included significant
insurance reforms, mapping reforms,
management reforms, and grant re-
forms.® The main goal of the Biggert-
Waters Act is to replace the subsidy
financing structure with one that
charges homeowners an insurance
rate based on their “full risk rate.”
Thus, the 20 percent of NFIP par-
ticipants (approximately 1,120,000
individuals) who previously received
subsidies must begin paying an un-
subsidized rate that is truly predic-
tive of their properties’ flood risk.
Depending on a variety of factors—
such as size, location, and classifica-
tion—insurance rates can skyrocket
from the subsidized rate to the full
risk rate virtually overnight.®

Biggert-Waters impacted Florida
more than any other state. Largely
due toits 1,197 miles of coastline and
663 miles of beaches,® Florida cur-
rently has approximately 2,037,242
NFIP policies in place.!® A study by
Florida TaxWatch found that of these
policies, 268,648 (13 percent) are sub-
sidized, meaning that they will be

subject to the increased rates.!! Near-
ly 48 percent of the total populations
in Pinellas, Miami-Dade, and Lee
counties have subsidized policies.!?
In Pinellas County, this amounts to
nearly 51,000 affected properties.’
Interestingly, the study found that
the NFIP paid substantial claims in
Florida as a result of only two storms:
Tropical Storm Isaac ($407 million in
paid claims in 2012) and Hurricane
Wilma ($365 million in paid claims
in 2005). The study found that the
majority of NFIP’s current debt is
from Hurricanes Sandy and Katrina,
both of which had a minimal impact
on Florida.'*

Without a Federal flood insurance
program, it would be nearly impos-
sible to insure structures which are
threatened by floods. Rising rates,
however, are substantial enough to
threaten property ownership. For
example, a homeowner in Miami,
Florida previously paid an annual
premium of approximately $3,000.
This escalated to $24,300 in the af-
termath of Biggert-Waters.!®

Somewhat unsurprisingly, the
Biggert-Waters Act received signifi-
cant backlash. In response, Congress
passed the Homeowner Flood In-
surance Affordability Act (HFIAA)
in March of 2014.1¢ That legislation
lowers the recent rate increases on
some policies, prevents future rate
increases for some policyholders,
and—in rare circumstances—will is-
sue refunds to affected policyholders.
While HFIAA was passed in order to
relieve the sting of Biggert-Waters,
the majority of the Biggert-Waters
Act remains intact. With hundreds
of thousands of Floridians impacted
by the current federal flood insurance
paradigm, the state continues to have
a need to address flood risk in a way
that balances risk mitigation and
affordability.”

B. Reducing insurance cost
and flood risk through structure
elevation

According to FEMA, “of the many
factors that determine the full risk
rate of a structure, the single most
important is the elevation of the
structure in relation to the Base Flood
Elevation (BFE).”*® The Base Flood
Elevation is the elevation to which
water is expected to rise during a
100-year storm event.'® Generally, the
higher a property is elevated above
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BFE, the lower the flood insurance
premiums will be for that property.?°
According to FEMA, a homeowner
could potentially save $90,000 over
10 years under the Biggert-Waters
Act by elevating his or her home three
feet above BFE.!

While elevating structures is one
strategy to reduce flood risk and in-
surance premiums, doing so is costly.
If elevation information for a specific
structure does not exist, an owner
may need to hire a state-licensed
surveyor to complete an elevation
certificate.?? According to FEMA, in
the case of a residential dwelling,
this action alone can cost between
$500 and $2,000, depending on the
structure’s size, weight, and founda-
tion.?® If elevation is warranted to
reduce flood risk, a property owner
must decide which technique best
suits his or her needs. According to
the New York Times, government
officials and industry professionals
estimate the cost range of elevation
projects as $10,000 to $100,000.2*
State officials from New Jersey—a
state also significantly affected by
Biggert-Waters—estimate home el-
evation as costing between $30,000
and $100,000.% In Florida, a couple
recently reported spending $40,000
to elevate their home.?

C. The high costs and large
potential benefits of structure el-
evation call for new and creative
financing options

Financing building modifications
that address flood risk would reduce
insurance costs, reduce threats to
the long-term viability of the NFIP
and lower the actual risk of floods
to individual structures and to com-
munities. While local governments
have a variety of financing tools to
carry out their governmental powers
and goals—including taxes, fees and
special assessments—funding new
programs is a perennial challenge for
communities.

While local governments may only
levy those taxes explicitly authorized
by the state Constitution or by gen-
eral law,?” this limitation does not
restrict local governments’ ability to
levy special assessments.?® Special
assessments are government imposed
costs on property owners used to fund
special benefits to the assessed prop-
erties and not to the community as
a whole.?” Property Assessed Clean

continued...
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Energy (PACE) programs are a mod-
ern application of the old special as-
sessment idea that has increased in-
terest in this funding tool. This article
provides background on the Florida
law framework for levying special
assessments, an overview of PACE
programs and presents Special As-
sessments for Flood Elevation (SAFE)
as a hypothetical method for financing
structure elevation to avoid flood risk
and to reduce insurance premiums.

II. ASSESSEMENTS UNDER
FLORIDA LAW

The use of special assessments
by local governments has a long his-
tory in the United States.?* Levying
special assessments is within the
home rule authority of local govern-
ments®' and the Florida Constitu-
tion grants home rule authority to
municipalities®? and to charter coun-
ties.?® Additionally, Florida statutes
explicitly note that local governments
have the authority to levy special
assessments.?* Florida courts have
validated special assessments to fund
fire and rescue services,? waste and
recycling services,* solid waste dis-
posal,®” storm water services,*®and
fire protection services.?

In City of Boca Raton v. State, the
Florida Supreme Court outlined the
test used to analyze the validity of
special assessments. The court held
that in order for a special assessment
to be valid, the property assessed
must (1) derive a special benefit from
the service provided by the special
assessment; and (2) be properly ap-
portioned to among the properties
receiving the special benefit.*’ In ad-
dition to the general test in Boca,
Florida case law indicates that the
following characteristics are inher-
ent to special assessments: special
assessments are issued to property
owners that specially benefit from a
public improvement;*! the benefitted
property owner cannot choose to opt
out of the project requiring the spe-
cial assessment; the special assess-
ment is against the land and not the
improvements;* and the special as-
sessment will be upheld if reasonable.

A. Special Benefit

A government project provides
a “special benefit” to a property
“when the affected property receives
a direct advantage from the im-
provement funded by the special
assessment.”®? Although special
assessments must benefit the as-
sessed properties, the benefit of the
special assessment may also accrue
to the community as a whole.** In a
case recognizing that local govern-
ments may use special assessments
to fund fire services, the Florida
Supreme Court clarified that the
“special benefit” to property may
also be understood as the presence
of a “logical relationship” between
the local government service and the
benefit to the property:

In evaluating whether a special
benefit is conferred to property
by the services for which the as-
sessment is imposed, the test is
not whether the services confer a
“unique” benefit or are different in
type or degree from the benefit pro-
vided to the community as a whole,
rather, the test is whether there is
a “logical relationship” between the
services provided and the benefit to
the property.*

Nonetheless, while there is signifi-
cant deference to local governments,
not every service provided by a mu-
nicipality can be funded by a special
assessment.*® Police services are a
clear example of a municipal service
which special assessments may not
fund because police services benefit
people, not property.*’

B. Public/Local Improvements

An issue related to the special ben-
efits prong of the Boca Raton analysis
is what is meant by “public” or “local”
improvements, and whether special
assessments can only be issued for
such improvements. While neither
“public” nor “local” are found in the
Boca Raton test, the public benefit
justifies government action to provide
the improvement or service while the
private benefit justifies requiring the
landowners to contribute a portion of
the expense.*8

The judiciary has held that the
term “local improvements” signifies
improvements made in a particular
locality, by which the real property
adjoining or near such locality is spe-
cially benefitted.* Eugene McQuillin,
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a renowned municipal law practi-
tioner and educator, described local
improvements as those that benefit
the part of the community around the
improvement:

A local improvement is a public
improvement which, although it
may incidentally benefit the public
at large, is made primarily for the
accommodation and convenience of
the inhabitants of a particular lo-
cality, and which is of such a nature
as to confer a special benefit upon
the real property adjoining or near
the improvement.*

The excerpt above does not address
whether a public improvement must
benefit more than one property or
whether the properties that bene-
fit from the improvement must be
contiguous.

C. Proper Apportionment

The proper apportionment prong
of the analysis is rarely disputed.
In short, no legislative method as to
apportionment of a special assess-
ment will be overruled so long as it
is reasonable.’! Importantly, however,
special assessments should not ex-
ceed the benefits conferred upon the
property improved.52

D. Reasonableness

Courts must give deference to the
taxing authority’s legislative determi-
nation as to the existence of a special
benefit.5® The legislative determina-
tion will be upheld unless it is “pal-
pably arbitrary”®* or “oppressive.”®
Special assessments are presumed to
be correct and the burden is on those
contesting a special assessment to
establish its invalidity.5® The level of
deference, the standard of judicial re-
view, and the difficult burden placed
on challengers shed light on the broad
powers local governments have to
impose special assessments.

III. PROPERTY ASSESSED

CLEAN ENERGY PROGRAMS
An expansion of local govern-
ments’ special assessment power is
the implementation of Property As-
sessed Clean Energy (PACE) pro-
grams. These initiatives provide
upfront capital to property owners
to retrofit their properties with en-
ergy efficiency upgrades.’” Property
Assessed Clean Energy programs
use the special assessment power
continued....
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on a voluntary basis to fund publicly
beneficial improvements to privately
owned properties which may be geo-
graphically dispersed.

A. Supplemental statutory
authorization

Although Florida local govern-
ments’s home rule powers confer
the authority to initiate special as-
sessments, the Florida Legislature
has also adopted specific authoriz-
ing legislation for PACE programs.
Florida Statute § 163.08 identifies
reducing greenhouse gases and pro-
moting energy efficiency as legisla-
tively adopted goals of the State of
Florida.?® In pursuit of these goals,
local governments may grant loans to
property owners so that those prop-
erty owners may make qualifying
improvements to their properties.®
In turn, the lending local government
may levy a special assessment on the
property for repayment of the loan.%
Under the statute, qualifying im-
provements include energy efficiency
upgrades, renewable energy permits
and wind resistance improvements.®!
Flood hazard mitigation projects,
such as elevation, are not qualifying
improvements.®?

B. PACE loan process

Although PACE processes dif-
fer from municipality to municipal-
ity, the basics are the same.%® At its
simplest level, PACE begins with a
property owner voluntarily enter-
ing into an agreement with the local
government. Next, an energy audit
is performed to estimate the energy
cost savings that would result from
the qualifying improvement and to
determine whether those savings
justify the upfront costs of the quali-
fying improvement. Third, a property
owner chooses a qualified contractor
to perform the work. Fourth, the lo-
cal government disperses capital to
the property owner and the property
owner pays the contractor. Lastly,
the property owner repays the ini-
tial capital back to the local govern-
ment through annual special assess-
ments added to his or her tax bill.

Depending on the specific project,
property owners typically pay back
the special assessments over a period
of five to twenty years. In any case, a
local government may contract with
a private provider to facilitate its role
in the PACE process.

C. Benefits of the PACE model

The PACE model provides access
to capital that traditional loan pro-
grams cannot. Because the PACE
debt attaches to the property and is
repaid through the tax bill, PACE
may be made available to property
owners without regard to their credit-
worthiness. Lower income property
owners can have greater access to
low-cost, long-term financing, and can
realize significant savings on their
utility bills.®

D. Criticisms

Although PACE programs have
been commended for their innova-
tive framework, they are not without
criticisms. This financing model does
differ from a traditional special as-
sessment in key ways such as the
potential geographic diversity of loan
recipients, that participation is vol-
untary and the fine line between a
public and a purely private benefit.
The PACE financing model also dif-
fers from traditional loans in that
PACE liens enjoy lien priority.%® Con-
cerned mortgagors believe that PACE
will alter traditional mortgage lend-
ing practices, will pose unusual and
difficult risk management challenges
for lenders, do not have the tradi-
tional benefits associated with tax-
ing incentives, and are not essential
for successful programs to facilitate
energy conservation.®® The Federal
Housing Finance Agency (FHFA) has
cautioned that PACE programs “pres-
ent significant safety and soundness

concerns that must be addressed by
Fannie Mae, Freddie Mac and the
Federal Home Loan Banks.”®’

1. Uniqueness of PACE program
special assessments

In regard to PACE being “unlike
routine special assessments,” caus-
ing key alterations of traditional
mortgage lending and posing an
unusual risk to lenders,’® PACE
programs are not significantly dif-
ferent from other special assess-
ment applications. For example, lo-
cal districts—or special assessment
funded units of local government
that make improvements to neigh-
borhood infrastructure—provide
for voluntary participation® and
usually focus on a wide array of
improvements and services, not
just on physical enhancements like
improved streets or sidewalks.”™
Thus, the new projects and volun-
tary nature of PACE are in line
with the modern trend of special
assessments.

2. Non-Traditional Benefits
Fannie Mae and Freddie Mac’s
claims that PACE programs are
without the “traditional benefits as-
sociated with taxing incentives ...”
and are “not essential for successful
programs to facilitate energy con-
servation” seem to be misplaced.
The benefits derived from PACE
programs are not only in line with
the traditional special assessment
benefits, but they often offer even
more benefits than such incentives.
With PACE, the public improve-
ment is clear: conserving energy
within the community and reducing
greenhouse gas emissions. Further,
PACE programs help participat-
ing property owners lower their
monthly bills, potentially increase
the property value of the home. The

continued....
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relevant inquiry is not whether the
primary purpose of the special as-
sessment is to benefit an individual
property owner, but rather if the
public improvement specially ben-
efitted the real property.”

3. Size and Duration

Another FHFA concern about
PACE is the “size and duration of
PACE loans exceed typical local
tax programs.”” Concerns about
the size of PACE commitments does
identify a characteristic of PACE
loans. The Florida authorization
for PACE sets a maximum loan
amount of the lesser of 20% of the
just value of the property as deter-
mined by the county property ap-
praiser or the amount which may be
repaid in annual payments which
are less than the energy savings as
determined by the energy audit.™

Nonetheless, while PACE funded
improvements can initially be ex-
pensive, such as installing solar
panels to property, some PACE
programs only allow participation
when the project will pay for itself
and then some during the life of the
special assessment. It is also impor-
tant to note that PACE projects are
not always expensive; from interior
lighting upgrades to weatheriza-
tion, some projects have low upfront
costs.

4. Credit and collateral

A related concern among crit-
ics is that PACE programs do not
focus on creditworthiness.” This
concern is mitigated by two factors.
One, because property owners will
immediately benefit from monthly
utility savings, they will be in a
better position to pay a special as-
sessment. Two, like any tax owed
local government, PACE loans are
secured by collateral: the assessed
property. This status is one charac-
teristic that makes PACE financing
possible:

Pursuant to state law, PACE
assessments take priority
over all other obligations on a
property, including mortgag-
es, meaning they are consid-
ered a “senior lien” because

they subordinate mortgage
obligations. This is necessary
to secure favorable financing
rates because lenders want
assurance that the financial
obligations will be repaid.
This is why FHFA, Fannie
and Freddie have cried foul.™

Despite Florida Statutes’ clear
description of PACE loans as hav-
ing priority over mortgages, Federal
Courts have held otherwise.”” Several
Florida communities have responded
to this concern by limiting PACE
programs to non-residential proper-
ties or by requiring mortgage holder
approval before granting PACE fund-
ing.”® In any case, this characteristic
remains the most controversial as-
pect of PACE financing.

IV. SAFE: APPLYING PACE TO
THE FLOODING INSURANCE
PROBLEM

Nothing inherent in the PACE
financing model precludes it from
supporting sustainable development
practices other than energy efficiency
upgrades. Indeed, the Florida leg-
islation itself authorizes its use for
wind damage mitigation projects,
something with a public benefit more
aligned with the policy rationale for
encouraging flood damage mitigation
than energy efficiency. The need to
lessen the impact that flooding has on
local communities by raising struc-
tures at risk of floods is one example
of a community problem well suited
to a PACE-type financing solution.
The conceptual distinction between
financing programs for energy ef-
ficiency and for flood elevation is the
source of the cost savings that would
encourage property owners to take
advantage of the financing, and the
comfort that lenders would have that
the savings would minimize risk of
default.

A. Special Assessments for
Flood Elevation

A hypothetical SAFE program—or
Special Assessments for Flood Eleva-
tion—could mirror the current PACE
framework. First, a willing property
owner could voluntarily enter the
program and hire a professional to
assess his or her property to deter-
mine its elevation information. The
professional would take into account
the overall structural soundness of
the building, soil conditions at the

14

site, and any hazards found at the
site in order to determine the cost
of the most feasible elevation tech-
nique for the structure.” Next, if
the capital cost is low enough to be
repaid through annual assessments
over time, the local government could
finance elevating the structure. The
property owner could then hire a
professional to complete the work and
pay back the originally provided capi-
tal via a special assessment added to
his or her tax bill.

It is important to note, however,
that elevating a property using this
method may not be in the best inter-
est of every property owner. To ensure
real economic benefits from structure
elevation, the SAFE program could
be limited to offering participation
to property owners for whom the
annual full risk rate flood insurance
premium reduction will be an amount
equal to or greater than the annual
payments required to pay back the
elevation project’s upfront cost.

B. Applying Florida law to
AFE

Using the two-prong test from
Boca Raton, the property subject to
the special assessment would have
to derive a special benefit from the
service provided by the special as-
sessment and the local government
would have to properly apportion the
collected revenue among the proper-
ties assessed.®® The special benefit
from elevating a structure over BFE
would be the structure’s reduced flood
risk and the reduced, or eliminated,
flood insurance premiums for that
property.®! The Florida Supreme
Court has recognized that reduced
insurance premiums demonstrate
a special benefit to real property.5?
In regard to the second Boca Raton
prong, each property would be indi-
vidually assessed the cost to repay
its PACE loan, making the amount
assessed proportional to that prop-
erty’s benefit.

Not only would SAFE meet the
Boca Raton test, it would conform to
the inherent characteristics of spe-
cial assessments as well. First, there
is a clear public purpose for such a
program. The more structures that
are elevated in a flood zone, the less
of a chance these structures will be
damaged by floodwaters. In turn, the
local governments implementing the
program will devote fewer resources

continued...
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to the rebuilding process. Further-
more, once the expense of elevation
has been repaid, the money saved by
property owners no longer subject to
extremely high flood insurance pre-
miums will be redirected. Properties
elevated by the program can be more
easily bought and sold when not con-
fronted with the cost and uncertainty
of the flood insurance program. Fi-
nally, the subsidized flood insurance
program will benefit by reducing its
risk portfolio.

As the proposed SAFE program is
quite similar to a PACE program, it
is likely that it would also share some
of the same criticisms. Specifically,
lenders and mortgage holders may
be apprehensive because of the cost
of elevating a structure and the supe-
rior lien priority the SAFE financing
will receive. While the cost to elevate
structures is great, the proposed pro-
gram may actually favor lenders. For
property owners subjected to stagger-
ing rate increases — and uncertainty
- as a result of the Biggert-Waters
Act and its aftermath, the increased
costs of insurance are very possibly a
greater threat to their ability to pay
their mortgages than the costs of re-
paying a SAFE loan. In other words,
the full risk rate insurance premiums
are themselves a threat to mortgage
holders. A SAFE program could miti-
gate that risk, not exacerbate it.

The lien priority enjoyed by SAFE
loans is also part and parcel of one
benefit of the program that would also
actually benefit lenders. Many coastal
property owners must have flood in-
surance. These property owners who
are facing increased insurance premi-
ums see increased costs because of the
full risk rate to insure their properties
against flood damage, not because
of their ability to pay. Therefore, a
SAFE loans lien priority allows poor
creditworthiness to not be an obstacle
preventing the property owners in the
greatest need of SAFE financing from
accessing that funding.

V. RECOMMENDATIONS

A. Further research

This paper provides largely anec-
dotal evidence about the dramatic

cost differences between historic
NFIP rates and full risk rates. Like-
wise, the cost to elevate structures
varies widely and has not been thor-
oughly researched. Determining the
economic benefits of a SAFE program
demands reasonably reliable data on
the cost to elevate a structure and the
corresponding avoided insurance pre-
miums. Further useful research into
a SAFE program could include more
specific information on the insurance
rate increases faced by Florida prop-
erty owners and more accurate data
on the costs to elevate structures.

B. Governmental action

The Florida Legislature could
quickly bring attention to SAFE pro-
grams by adding structure eleva-
tion to the range of qualifying im-
provements under Florida Statutes
§ 163.08. This approach would make
elevation a structural improvement
that local governments could fund
through the existing statutorily de-
scribed PACE financing model. Also,
because the home rule powers of lo-
cal governments include the author-
ity to levy special assessments, any
Florida local government can likely
develop a SAFE program by mak-
ing money available for SAFE loans
and by adopting a local ordinance to
allow annual assessments for their
repayment.

Endnotes

1 FEDERAL EMERGENCY MANAGEMENT AGENCY,
U.S. DEPARTMENT OF HOMELAND SECURITY, AN-
SWERS TO QUESTIONS ABOoUT THE NFIP 1 (March
2011).

2 Id.

3 Id.at 3.

4 TuE LiBRARY oF CoNGRESS, HOUSE REPORT
113-017 - CoNCcURRENT REsoLUTION ON THE BUD-
GET -- FiscaL YEaR 2014, http://thomas.loc.
gov/cgi-bin/cpquery/?&sid=cp113iKSsr&r_
n=hr017.113&dbname=cpl13&&
sel=TOC_122048& (last visited Feb. 18,2015).

5 UNITED STATES GOVERNMENT ACCOUNTABILITY
Orrice, HicH-Risk SEriEs AN UppatTk 386 (Feb-
ruary 2015).

6 FEDERAL EMERGENCY MANAGEMENT
AcGENcY, BuiLD BACK SAFER AND STRONGER,
http://www.fema.gov/media-library-da-
ta/20130726-1858-25045-7797/build_back_
stronger02_2013.pdf (last visited Feb. 18,2015)
[hereinafter “"EMA BuiLD Back”].

7 FEDERAL EMERGENCY MANAGEMENT
AGENCY, QUESTIONS ABOUT THE BIGGERT-Wa-
TERS FLOOD INSURANCE REFORM AcT oF 2012,
http://www.fema.gov/media-library-da-
ta/20130726-1912-25045-9380/bw12_qa_04
_2013.pdf (FEMA defines full risk rate as: “the
premium that reflects both the risk assumed
by the program (that is, the expected average

15

claims payment) and all administrative ex-
penses. In the case of flood insurance, this
means the premium takes into account the full
range of possible flood losses, including the rare
but catastrophic losses as well.”) (last visited
Apr. 12,2014).

8 Id. (stating that a portion of this 20 per-
cent will have to pay an increase of 25 percent
annually until the full risk rate is achieved;
5 percent of subsidized users will see this
increase immediately).

9 StATE OF FLORIDA, FLORIDA QUICK FAcCTS,
http://www.stateofflorida.com/Portal/Desktop-
Default.aspx?tabid=95 (last visited Feb. 18,
2015).

10 FEDERAL EMERGENCY MANAGEMENT AGENCY,
Poricy Staristics, http://bsa.nfipstat.fema.gov/
reports/1011.htm (last visited Feb. 18, 2015).

11 Jerry D. Parrish, The Effect of Changes
in the National Flood Insurance Program on
Florida, http://www.floridatrend.com/print/
article/16501 (last visited Feb. 23, 2015).

12 Id.

13 Jeff Harrington, Premiums rising for na-
tional flood program, though Florida pales in
payouts, Tampa Bay TiMES (June 15,2013), http:/
www.tampabay.com/news/business/banking/
premiums- rising-for-national-flood-program-
though-florida-pales-in-payouts/2126888.

14 Id.

15 Marianela Toledo, A $24K flood insur-
ance policy? Welcome to Florida’s new normal,
FLORIDAWATCHDOG.ORG (January 13, 2014),
http://watchdog.org/123093/a-24k-flood-insur-
ance-policy-welcome- to-floridas-new-normal/;
for examples in other states, see http:/www.
weather.com/news/science/ environment/new-
flood-insurance-rules-bring-chaos-heartache-
coastal-homeowners-20130927 (stating that a
homeowner in Hawaii previously paid roughly
$2700 in flood insurance premiums but, after
Biggert- Waters, received a bill for $26,000;
and a homeowner in New Jersey previously
paid around $520 in premiums and recently
received an estimate of $5,000 to $8,000).

16 FEDERAL EMERGENCY MANAGEMENT AGENCY,
HoMEOWNER FLOOD INSURANCE AFFORDABILITY ACT
OVERVIEW, http://www.fema.gov/media-library-
data/1396551935597-4048b68f6d695a6e-
b6e6e7118d3ce4 64/HFIAA_ Overview_FI-
NAL_03282014.pdf (stating that the Act was
signed into law on March 21, 2014) (last visited
Apr. 12, 2014).

17 See generally Florida Flood Insurance Pre-
miums, https:/www.floridafloodinsurance.org/
premiums.php (reporting that in 2011, before
the Biggert-Waters Act took effect, Florida
property owners were already paying about
$450 per $100,000 every year) (last visited Feb.
23, 2015).

18 FEMA BuiLp BAck, supra note 6.

19 Id.

20 Id.

21 Id.

22 An elevation certificate is an administra-
tive document used to record building elevation
and, thereby, compliance with a community’s
floodplain management ordinance. See Na-
tional Flood Insurance Program Elevation
Certificate and Instructions, https://www.fema.
gov/media-library/assets/documents/160 (last
visited Feb. 23, 2015).

23 FEDERAL EMERGENCY MANAGEMENT AGEN-
cy, Fact SHeET, http://www.fema.gov/media-

continued...



SAFE
from page 15

library-data/20130726-1914-25045-8243/
floodsmart_factsheet_homeowners.pdf (last
visited Feb. 23, 2015).

24 Elizabeth A. Harris, Going Up a Few Feet,
and Hoping to Avoid a Storm’s Path, N.Y.
TmMes, April 15, 2013, http:/www.nytimes.
com/2013/04/16/nyregion/after-hurricane-san-
dy- homeowners-elevate-property.html? r=1&.
25 Cost To Raise A House in NJ, Axis Builders,
Inc., http://www.njhouseraising.com/index.php/
cost-to-raise-your-home (last visited Feb. 23,
2015).

26 Family Raises Home, Lowers Flood Dam-
age Risk, Disaster Contractors Network,
http:/www.dcnonline.org/assets/family-raises-
home6.pdf.

27 Collier Cnty. v. State, 733 So.2d 1012,1014
(Fla. 1999).

28 See generally Fra. Consr. art. VIIL, § 1(D);
Fra. Star. § 125.01(1)(r); State v. City of Port
Orange, 650 So0.2d 1 (Fla. 1994); Speer v. Olson,
367 So.2d 207 (Fla. 1978).

29 Pamela M. Dubov, Circumuventing the Flor-
tda Constitution: Property Taxes and Special
Assessments, Today’s Illusory Distinction, 30
StETSON L. REvV. 1469, 1484 (2001) (citing Mc-
QUILLAN vol. 14, § 38.02 (3d ed., West 1998 &
Supp. 1999)).

30 See generally Chester James Antieau, The
Special Assessments of Municipal Corpora-
tions, 35 MarQ. L. REv. 315 (1952).

31 OseorNE M. REYNOLDS, JR. LocAl GOVERN-
MENT Law (2d. Ed. West) (2001) (citing Memphis
& Charleston Ry. v. Pace, 282 U.S. 241 (1931)
(holding that the federal Constitution does not
limit the discretion of municipal authorities on
whether an improvement is paid for by taxes
or special assessments)).

32 Fra. Consr. art. VIII, § 2(b).

33 Fra. Consr. art. VIII, § 1(g).

34 See generally FLA. STAT. § 125.01; FLA. STAT.
§170.01.

35 Lake Cnty. v. Water Oak Mgmt. Corp., 695
So. 2d 667, 669-70 (Fla. 1997).

36 Sockol v. Kimmins Recycling Corp., 729 So.
2d 998, 1001 (Fla. Dist. Ct. App. 1999).

37 Harris v. Wilson, 693 So.2d 945 (Fla. 1997).
38 Sarasota Cnty. v. Sarasota Church of Christ,

FLORIDABARCLE
For the Bar, By the Bar

Inc., 667 So. 2d 180 (Fla. 1995).

39 Lake Cnty., supra note 35.

40 City of Boca Raton v. State, 595 So. 2d 25
(Fla. 1992), modified by Sarasota Church of
Christ, Inc., 667 So. 2d 180 (Fla. 1995), and
modified sub nom. Collier Cnty. v. State, 733
So. 2d 1012 (Fla. 1999).

41 SaNDRA M. STEVENSON, UNDERSTANDING LoCAL
GovERNMENT 225 (LexisNexis 2003).

42 FLA. StaT. § 197.3632 (indicating that spe-
cial assessments are treated the same as ad
valorem taxes).

43 70C Awm. JUr. 2D Special or Local Assess-
ments § 24 (2015).

44 Sarasota Church of Christ, Inc., 667 So. 2d
at 183.

45 Lake Cnty., 695 So. 2d 667 at 669.

46 Donnelly, 851 So. 2d at 263-64.

47 Id.

48 Richard Briffault, A Government for Our
Time? Business Improvement Districts and
Urban Governance, 99 CoLum. L. REv. 365,415
(1999) (citing Norwood v. Baker, 172 U.S. 269,
289 (1898)).

49 Walters v. City of Tampa, 88 Fla. 177, 101
So. 227 (1924).

50 14 McQuiLLan § 38:15 (3d ed.); see also
Rushfeldt v. Metropolitan Dade County, 630
So. 2d 643 (Fla. Dist. Ct. App. 3d Dist. 1994).
51 See Roberts v. Richland Irrigation Dist., 289
US 71 (1933).

52 Ass’n of Community Organizations for
Reform Now (ACORN) v. City of Florida City,
App. 3 Dist., 411 So.2d 976 (1982).

53 City of Pembroke Pines v. McConaghey, 728
So. 2d 347, 350 (Fla. Dist. Ct. App. 1999).

54 Sarasota Church of Christ, Inc., 667 So.2d
at 184.

55 Fire Dist. No. 1 of Polk County v. Jenkins,
221 So.2d 740, 742 (Fla. 1969) (“[S]uch deter-
minations will not be disturbed by the courts,
unless an abuse of power or purely arbitrary
and oppressive action is clearly shown...”).

56 City of Hallandale v. Meekins, 237 So.2d
318, 320 (Fla. 4th DCA 1970).

57 What is PACE financing? PACENow (Feb
23, 2015) http://www.pacenow.org/about-pace/.

58 Fra. Star. § 163.08(1)(a).
59 Fra. Star. § 163.08(1)(c).
60 Fra. Star. § 163.08(3).
61 FLaA. StaT. § 163.08(2)(b).
62 See id.

63 For a general overview of PACE, visit http:/
pacenow.org/.

THE FLORIDA BAR
24/7 Online & ownloadable CLE

64 See generally http://pacenow.org/.

65 See generally FEDERAL HousING FINANCE
Acency, FHFA Statement on Certain Energy
Retrofit Loan Programs, http://www.thfa.gov/
Media/PublicAffairs/Pages/FHFA-Statement-
on-Certain-Energy-Retrofit-Loan-Programs.
aspx (last visited Feb. 17, 2015) [hereinafter
“FHFA Statement”] (FHFA’s official statement
responding to PACE liens).

66 FHFA Statement, supra note 65.

67 Id.

68 Id.

69 Fra. Star. § 163.511(2).

70 FrA. Star. § 163.514.

71 FHFA Statement, supra note 65.

72 14 McQUILLAN § 38:15 (3d ed.)

73 FHFA Statement, supra note 65.

74 FLA. StaT. § 163.08(12)(a), FLA. STAT. §
163.08(12)(b).

75 FHFA Statement, supra note 65.

76 Erin L. Deady, Herb Thiele, Ed Steinmeyer
& Chad Friedman, Update on Pace One Year

Later: Litigation, Legislation and New Initia-
tives, 34 ELULS REPORTER 1, 24 (Dec. 2012).

77 See,Rust v.Johnson, 597 F.2d 174,179 (9th
Cir. 1979) (local governments cannot take any
action to collect unpaid taxes assessed against
property “which would have the effect of re-
ducing or destroying the value of a federally
held purchase-money mortgage lien.” (quoting
United States v. General Douglas MacArthur
Senior Village, Inc., 470 F.2d 675, 680 (2d Cir.
1972), Cert. denied sub nom. County of Nassau
v. United States, 412 U.S. 922, 93 S.Ct. 2732,
37 L.Ed.2d 149 (1973))).

78 Deady, supra note 76, at 25.

79 FEDERAL EMERGENCY MANAGEMENT AGENCY,
Elevating Your House, http://www.fema.gov/
pdf/rebuild /mat/sec5.pdf (last visited Apr. 12,
2014)

80 City of Boca Raton, supra note 40.

81 FEMA BuiLbp BAck, supra note 6.

82 City of North Lauderdale v. SMM Proper-
ties, 825 So. 2d 343, 349 (Fla. 2002) (stating
that to pass the logical relationship test set
forth in Lake County, a special assessment
must be shown to have demonstrable benefits
to real property such as reduced insurance pre-
miums or enhanced assessed property value).

wwuw.floridabar.org/CLE

16


http://www.dcnonline.org/assets/family-raises-home6.pdf
http://www.dcnonline.org/assets/family-raises-home6.pdf

