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I. Introduction

If maps and boundaries came to
life, then the drive down the 113-
mile stretch of the Overseas Highway
for the tourists who fuel the local
economy would reveal the jurisdic-
tional odyssey that is Monroe County.
The Florida Keys were designated
as an Area of Critical State Concern
(ACSC) by the Florida Legislature in
1979.2 Its landmass includes over 13
state and federal parks, and habitat
for over 30 land and water species
protected under the Endangered Spe-
cies Act (ESA).? “Federal and State
government involvement in Mon-
roe County land use planning and
decision-making is extensive due to
the presence of these aquatic and ter-
restrial resources that are of regional
and national significance.™

All of Monroe County is considered
a coastal floodplain subject to the Fed-
eral Emergency Management Admin-
istration’s (FEMA) National Flood
Insurance Program (NFIP) require-
ments.® The jurisdictional interplay
within the County was highlighted
by the Florida Key Deer litigation
in federal court. The litigation was
commenced in 1990 by conservation
groups against FEMA, seeking to
compel the agency to comply with
its obligations under Section 7 of the
ESA to consult with the U.S. Fish and
Wildlife Service (USFWS) to ensure
that its administration of the NFIP
would not jeopardize the continued
existence of the Key Deer and other
endangered species. ®* The Key Deer

plaintiffs successfully convinced
the court of the causal relationship
between the availability of federal
flood insurance and new develop-
ment, and obtained an injunction
enjoining FEMA from providing any
insurance for new development in
the suitable habitat of listed species
pending further consultation with
USFWS."” In a later inverse condem-
nation valuation trial involving prop-
erty that was ineligible for federal
flood insurance, the Director of the
Monroe County Growth Management
Division testified that the impacts
of the injunction affecting nearly
50,000 parcels were monumental in
halting development.® The injunction
remained in effect until September
13, 2012, after the County agreed to
implementing new procedures for
limiting and approving development
in endangered species habitat.?
Despite its regulatory complexi-
ties, the Florida Keys still beckon
those searching to live out their favor-
ite Jimmy Buffett song in new pri-
mary and second homes. With only
one road in and out of the island
chain, however, not everyone can stay
or play at the same time due in part
to hurricane evacuation concerns,
which were recently heightened by
Hurricane Irma. In order to provide
for adequate hurricane evacuation
clearance time, the State limits the
number of residential dwelling units
and non-residential floor area that
may be built each year. Residential
property owners compete for the

limited number of building alloca-
tions through the point-based Rate-
of-Growth Ordinance (ROGO) that
was adopted by the County in 1992.1°

Not everyone who wants a ROGO
allocation gets one, and the jurisdic-
tional interplay of federal, state, and
local regulations in Monroe County
has dashed dreams and given rise
to numerous inverse condemnation
actions against the County.!

This article examines some of the
defenses and strategies available to a
local government that has been sued
for a regulatory taking where state
and federal regulations are also at
play. It includes discussion of issues
at each phase of an inverse condem-
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ON APPEAL

by Larry Sellers, Holland & Knight

Note: Status of cases is as of Decem-
ber 21, 2017. Readers are encouraged
to advise the author of pending appeals
that should be included.

FLORIDA SUPREME COURT

Brevard County v. Waters Mark
Development Enterprises, LC, Case No.
SC17-2205. Petition for review of 5t
DCA decision concluding that the appli-
cable statute of limitations for Bert
Harris claim did not commence to run
until the county denied the application
for site plan approval. 42 Fla. L. Weekly
D2247a. Status: Notice of intent to seek
review filed on December 13, 2017.

Pacetta, LLC v. The Town of Ponce
Inlet, Case No. SC17-1897. Petition for
review of 5% DCA decision reversing
trial court judgment that the Town is
liable for taking as a result of the enact-
ment of a planned mixed use redevel-
opment of waterfront property, includ-
ing by referendum. 42 Fla. L. Weekly
D1367b. Status: Notice of intent to seek
review filed October 25, 2017.

FIRST DCA

Lundquist v. Lee County, Case No.
1D17-22. Appeal from a final order by
the Administration Commission deter-
mining that the amendment to the Lee
County comprehensive plan is in compli-
ance, notwithstanding that the ALdJ rec-
ommended otherwise. Status: Affirmed
per curiam on November 2, 2017.

Florida Pulp and Paper Association
Environmental Affairs, Inc. v. DEP,
Case No. 1D16-4610. Appeal from final
order dismissing challenge to proposed

DEP water quality standards rule as
untimely. Status: Reversed on July
11, 2017; motion for rehearing denied
August 10, 2017. Note: Two other
appeals from this final order also were
filed in the Third DCA. See below.
Destin Pointe Owners’ Association,
Inc. v. DEP and Destin Parcel B, LLC,
Case No. 1D16-4573. Appeal of DEP
Final Order dismissing the Association’s
amended petition for formal adminis-
trative proceedings with prejudice. The
amended petition seeks to challenge
DEP’s issuance of a letter of consent
to Destin Parcel B, which authorizes
commercial, revenue-generating uses
upon certain sovereign submerged
lands, adjacent to property owned by the
Association and its members. Status:
Affirmed per curiam on July 27, 2017.

SECOND DCA

Pinellas County v. The Richman
Group of Florida, Inc., Case No. 2D16-
3279. Appeal from final judgment
awarding the Richman Group of Florida,
Inc. (“Richman”), over $16.5 million in
damages under 42 U.S.C. § 1983, based
on the trial court>s conclusion that the
county violated Richman»s substantive
due process and equal protection
rights by denying Richman’s proposed
amendment to the county>s land use
plan. Status: Reversed on November
29, 2017.

THIRD DCA

Florida Retail Federation, Inc., et al.
v. The City of Coral Gables, Case No.
3D17-562. Appeal from final summary

judgment upholding the City of Coral
Gables ordinance prohibiting the sale
or use of certain polystyrene containers,
based upon trial court’s determination
that three state laws preempting the
ordinance are unconstitutional. Status:
Oral argument held on December 13,
2017.

City of Coral Gables v. Rich and Sil-
ver, Case No. 3D17-206 and -213. Peti-
tion for writ of prohibition restraining
circuit court from exercising jurisdiction
over a consistency challenge to a small
scale plan amendment. Status: Dis-
missed on September 5, 2017, following
filing of stipulation for dismissal.

City of Miami v. DEP, Case No. 3D16-
2129 and The Seminole Tribe of Florida
v. DEP, Case No. 3D16-2440. Appeals
from final order dismissing challenge to
proposed DEP water quality standards
rule as untimely. Status: Reversed on
October 18,2017. Note: Another appeal
from this final order also was filed in the
First DCA. See above.

FOURTH DCA

City of West Palm Beach v. SFWMD,
et al., Case No.4D17-1412. Appeal from
final order granting environmental
resource permit for extension of State
Road 7 in Palm Beach County Status:
Notice of appeal filed May 12, 2017.

Minto PBLH, LLC v. 1000 Friends of
Florida, Inc., et al., Case No. 4D16-4218.
Appellant Minto appealed from an order
denying his motion for attorney’s fees
under both Section 57.105 and Section

See “On Appeal” next page

This newsletter is prepared and published by the Environmental and Land Use Law Section of The Florida Bar.

Janet E. Bowman, Tallahassee

David J. Bass, Orlando

Patrick W. Krechowski, Jacksonville
Jonathan Harrison Maurer, Tallahassee

Jacob T. Cremer, Tampa
Nikki T. Williams, Orlando

Clay Shaw, Tallahassee

Jeremy Citron, Tallahassee

............ Secretary
............ Treasurer

. .Section Administrator

Editor
Co-Editor
Production Artist

Statements or expressions of opinion or comments appearing herein are those of the contributors

and not of The Florida Bar or the Section.

2



From the Chair

By Janet Elizabeth Bowman

Despite a fall punctuated by an
epic hurricane season, the Environ-
mental and Land Use Law Section
kicked off a busy fall with a mixer
held at Ulele in Tampa. The event
was organized by Josh Caldiron and
Christine Senne and sponsored by
Stearns Weaver Miller, Mason Bolves
Donaldson & Varn and Golder Asso-
ciates. The weather was perfect and
attendees heard Dan Fahey of the City
of Tampa tell the fascinating story of
how a former Tampa waterworks was
transformed from a hazardous waste

ON APPEAL
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163.3215(6), Florida Statutes, as to one
of the Plaintiffs, 1000 Friends. The other
plaintiffs, Alerts and the Schutzers, and
their counsel, cross appealed an order
sanctioning them pursuant to Section
57.015. Status: Affirmed as to main
appeal; reversed as to cross-appeal on
October 18, 2017.

FIFTH DCA

Waters Mark Development Enter-
prises, LC v. Brevard County, Florida,
Case No. 5D16-1302. Appeal from final
summary judgment dismissing a Bert
Harris claim based on the statute of
limitations. Status: On October 20,
2017, the court reversed and remanded,
concluding that the applicable statute
of limitations for Bert Harris claim did
not commence to run until the County
denied the application for site plan
approval. Motion for rehearing and
rehearing en banc denied on November
29, 2017; Notice of intent to seek review
in Florida Supreme Court filed Decem-
ber 13, 2017.

The Town of Ponce Inlet v. Pacetta,
LLC, Case No. 5D14-4520. Appeal
from trial court judgment that Town
is liable for taking as a result of enact-
ment of planned mixed use redevelop-
ment of waterfront property, including
by referendum. Status: reversed and
remanded on June 16, 2017, 42 Fla. L.
Weekly D1367b; motion for rehearing
and rehearing en banc denied on Sep-
tember 25, 2017; notice of intent to seek
review by Florida Supreme Court filed
on October 25, 2017.

site to a beautiful restaurant and
park. In addition, Jon Harris Mauer
and the CLE Committee have devel-
oped an excellent slate of continu-
ing legal education programing for
2017-2018. First, our annual Webcast
Series contains a package of 6 one-
hour CLE programs, one per month
from November through May 2018.
Next, the Energy Committee recently
produced an outstanding one-hour
CLE on “Electric Vehicles & Emerg-
ing Issues in Florida,” that is free and
available on-line to ELULS members.

Finally, mark your calendars to be in
Tallahassee on March 1st, 2018 at
Florida State University College of
Law for an advanced CLE examining
Florida’s regulations and policies in
the aftermath of hurricanes Matthew
and Irma. This program will address
hurricane preparation and response
issues, funding mechanisms for recov-
ery projects, and future resiliency
efforts.

Happy Holidays and I look forward
to a great 2018 for the ELULS section.
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Streamlining Resiliency: Regulatory
Considerations in Permitting Small Scale

Living Shorelines

Alexandra Barshel, J.D. Candidate, Justin Caron, J.D., Lauren Grant, J.D. Candidate
Thomas T. Ankersen, Legal Skills Professor and Director University of Florida Conservation Clinic

I. Introduction to Living Shorelines

Living shorelines offer a valuable and environmentally
friendly means of stabilizing shorelines while restor-
ing and enhancing estuarine habitats.! They are being
widely touted as an alternative to shoreline hardening
in the toolkit of climate-change induced sea level rise
adaptation strategies.? A variety of structural and organic
materials, such as oyster reef breakwaters and emergent
and submerged aquatic vegetation can be used in this
approach to shoreline stabilization.? In addition to shore-
line stabilization and estuarine habitat protection, living
shorelines also improve water quality by filtering upland
stormwater run-off.*

Because construction of a living shoreline in Florida
typically involves activities that occur in the navigable
waters of the United States, in the waters of the State of
Florida, and over the sovereign submerged lands of the
State of Florida, both federal and state agencies have
regulatory authority over their construction.’ Because liv-
ing shorelines are considered environmentally beneficial,
these agencies have undertaken coordinated efforts to
reduce the regulatory burden required to construct them,
particularly when they are relatively small scale and
involve individual shoreline property owners. The mecha-
nisms for accomplishing streamlined permitting for living
shorelines come through state rule-based exemptions
and federal programmatic permits known as “nationwide
permits.”

Despite these streamlining efforts, variation continues
in the construction techniques that are permissible under
the streamlined permitting process. Moreover, stream-
lining efforts may have created unintended regulatory
gaps that limit oversight of constructed living shorelines.
Additionally, because living shorelines typically occur
along an ambulatory littoral property boundary, special
common law rules may affect property interests along the
shore, and constructed living shorelines may affect those
interests. Finally, in the northern portions of the state a
changing climate may affect preferred living shoreline
vegetation, with statutorily protected and northward
marching mangroves invading salt marsh in constructed
living shorelines.

This article examines the current status of state and
federal streamlined permitting for living shorelines in
Florida, and offers recommendations for reforms to further
promote the use of small scale living shorelines.

II. State of Florida Small Scale Living Shorelines
Permit Exemption

The Florida Department of Environmental Protection
(FDEP) regulates the construction of living shorelines
through Environmental Resources Permits (ERPs), and
has created an exemption for qualifying small scale
projects.® Many individually owned shorelines on public

and private property are small enough to fall within the
exemption of 62-330.051(12)(e) of the Florida Administra-
tive Code (FAC).”

To qualify for an exemption, the living shoreline project
must be 500 linear feet or less, be located no further than
10 feet waterward of the mean high water line, remove
invasive plants, deploy a turbidity curtain, and not use fill
material unless necessary for a breakwater.® A breakwater
may be utilized if permanent wave attenuation is neces-
sary to maintain the shoreline vegetation.® If the project
requires a breakwater, the inner toe of the breakwater
must extend no more than 10 feet waterward of the mean
high water line, the breakwater must not be taller than the
mean high water line, it must be composed predominantly
of natural oyster shell cultch (in mesh bags having open-
ings of no more than 3 inches, or securely fixed to matting)
or other stable, non-degradable material, must not be
placed within 3 feet of any submerged grass or emergent
marsh vegetation, and must have gaps at least 3 feet wide
located at least every 20 feet along the breakwater so as to
not substantially impede the flow of water.}® According to
FDEP, projects that meet these criteria fall below permit-
ting thresholds and do not cause significant individual or
cumulative impacts.!!

If the project does not qualify for an exemption, 62-330,
FAC provides for those common minor projects that qualify
for a general permit. There is no general permit for the
installation of a living shoreline.!? If the project does not
qualify for a general permit, it will require more compre-
hensive review to receive an individual ERP.

II1. State of Florida Sovereign Submerged Lands
Authorization

Despite the fact that it may be exempt from permit-
ting, any activity that occurs in, on, or over state-owned
submerged lands may also be subject to separate autho-
rization under Chapter 253, FS, and 18-21, FAC.®? In
such cases the State is operating in a proprietary capac-
ity, rather than a regulatory capacity. The Governor and
Cabinet, sitting as the Board of Trustees of the Internal
Improvement Trust Fund, hold sovereign submerged lands
in trust for the use and benefit of the people of the state
pursuant to the State Constitution.* FDEP performs the
major functions related to the management of this land
for the Board of Trustees,'® and the Board has delegated
some, but not all the authority to authorize use of sover-
eign submerged lands to FDEP. The forms of authorization
include an Exception, a Lease, a Letter of Consent, and
Consent by Rule.!¢

The construction of an exempted living shoreline will
likely occur over submerged land.!” Thus, unless the sub-
merged land is owned by a (public or private) non-state
entity (discussed infra), a living shorelines project will need
sovereign submerged lands authorization—regardless of
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whether the activity is exempt from FDEP permitting.
Unlike the regulatory exemption, there is no exception for
living shorelines in the rule that governs submerged lands
authorizations, and nothing to suggest that they would be
governed under the Consent by Rule provision.!® Instead
it would appear that living shorelines require a Letter of
Consent, based on two applicable activities set forth in
the rule. Rule 18-21.005(c)(15), FAC requires a Letter of
Consent for “[h]abitat restoration, enhancement or permit-
ted mitigation activities without permanent preemption
by structures or exclusion of the general public....” By
itself this would seem to authorize living shorelines that
do not contemplate an oyster breakwater—arguably a
permanently preemptive structure—which is permitted
by the exemption. If an oyster breakwater is included,
then the applicant will also have to rely on 18-21.005(c)(6),
FAC, which allows for authorization by Letter of Consent
for “[p]lacement, replacement, or repair of riprap, groins,
breakwaters...no more than 10 feet waterward of the line
of mean or ordinary high water [emphasis added].”*?

IV. US Army Corps of Engineers Living Shorelines
Permitting

The Corps currently has 4 regulatory mechanisms in
place to streamline permitting for living shorelines. Two of
these—NWP 13 and NWP 27—encompass a broader spec-
trum of activities that living shorelines fall within: bank
stabilization and habitat restoration, respectively. The
Corps also recently enacted a rule for a nationwide permit
for small scale living shorelines—NWP 54. In addition,
the Corps has adopted a fast-track approach that allows a
spectrum of activities that are exempt under the State of
Florida’s rules to receive little or no further review—SPGP
V. This permit specifically includes state-exempted living
shorelines, and, after briefly discussing other applicable
federal permits, will be the primary focus of this article.

V. Introduction to Nationwide Permits

Nationwide permits (NWPs) are a form of federal permit
that apply uniformly to certain classes of activities in juris-
dictional waters and wetlands throughout the country.?
The Army Corps of Engineers issues NWPs to activities
that occur in the navigable waters of the United States
under Section 404 of the Clean Water Act and Section 10
of the Rivers and Harbors Act of 1899.2 NWPs are only
awarded to activities that result in no more than mini-
mal individual and cumulative adverse environmental
effects.?? NWPs are intended to limit the amount and delay
of paperwork when the proposed activity has no more than
minimal adverse effects on the environment.??

The NWPs were most recently reissued in 2017.2 There
are now 54 NWPs.?? Three of these are especially relevant
to the construction of a living shoreline: NWP 13, NWP 27,
and most recently, NWP 54.

A. NWP 13- Bank Stabilization
NWP 13 authorizes relatively minor activities designed
to shore up eroding banks. It provides for multiple methods
of bank stabilization to be used, including hard structural
measures (such as bulkheads and revetments), vegetative
options, and hybrid techniques that involve both hard
materials and vegetation components.?® For example, a
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bank may be graded and plant materials may be installed
to stabilize portions of the bank, and riprap may be placed
at the bottom of the bank for toe protection. It is impor-
tant to note that NWP 13 has always had the flexibility to
authorize a variety of types of bank stabilization measures
depending upon the environment.?”

B. NWP 27- Aquatic Habitat, Restoration, Es-
tablishment, and Enhancement Activities
NWP 27 includes activities associated with the res-
toration, enhancement, and establishment of tidal and
non-tidal wetlands and riparian areas, the restoration
and enhancement of non-tidal streams and other non-tidal
open waters, and the rehabilitation or enhancement of
tidal streams, tidal wetlands, and tidal open waters, pro-
vided those activities increase aquatic resource functions
and services.?® Activities authorized by this NWP include,
but are not limited to: the removal of accumulated sedi-
ments, the installation, removal, and maintenance of small
water control structures, dikes, and berms, and activities
needed to reestablish vegetation, including plowing for
seed bed preparation.?

C. NWP 54- Living Shorelines

NWP 54 was made effective in March of 2017.3° NWP
54 complements NWPs 13 and 27 to provide general per-
mit authorization for a living shoreline approach to bank
stabilization. This NWP authorizes structures and work
in navigable waters of the United States and discharges of
dredge and fill material into waters of the United States
for the construction and maintenance of living shorelines.
The permit defines living shorelines as consisting mostly
of native material and incorporating vegetation or other
“soft” elements alone or in combination with “hard” shore-
line structures such as oyster reefs.>* NWP 54 provides for
limiting the placement of structures and fills to within 30
feet of the mean high water line or ordinary high water
mark, and the project must be 500 feet or less in length
along the shore.

VI. Department of the Army Permit State Program-
matic General Permit (SPGP V)32

State Programmatic General Permits (SPGP) are gen-
eral permits designed to avoid the inefficient duplication
of permitting between the Corps and state regulatory pro-
grams.3® SPGP V avoids duplication of effort between the
Corps and FDEP for a variety of minor works in Florida
that are also located in waters of the United States.?* The
permit reduces the need for separate approval from the
Corps for the approved project types. Approved project
types include shoreline stabilization, specifically including
living shorelines exempted under 62-330.051(12)(e), FAC.?

Eligible permit applications are submitted directly to
FDEP, which is authorized to employ a “stoplight approach”
to processing. Instead of immediately forwarding a copy of
the applications to the Corps, FDEP will review the project
and give a project ranking of Green (project will be pro-
cessed by FDEP and will not be forwarded to the Corps),
Yellow (projects will be forwarded to the Corps),?” or Red
(FDEP and the Corps will review the project separately).®®
Projects are likely to receive a ranking of Yellow or Red if
any adverse impacts to the environment are suspected.?®

a. Under SPGP V, the following stipulations have been
placed on living shorelines:*°

b. Only native plant species will be planted
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c. Not more than 500 linear feet in length

d. Not more than 35 feet waterward of the high tide line,*
or result in more than 0.5 ac area between the natural
shoreline and the structure

e. Nodischarge of earthen fill material, other than earthen
material associated with vegetative planting

f. Construction, maintenance and removal of approved
permanent, shore-parallel wave attenuation structures
is authorized. Approved permanent wave attenuation
materials include oyster breakwaters, clean limestone
boulders, and prefabricated structures made of concrete
and rebar that are designed in a manner that cannot
trap sea turtles, Smalltooth sawfish, or sturgeon. Reef
balls that are not open on the bottom, triangle struc-
tures with a top opening of at least 3 feet between
structures, and reef discs stacked on a pile may be used.

g. For oyster breakwaters:

a. Reef materials shall be placed in a manner to en-
sure that materials (e.g., bagged oyster shell, oyster
mats, loose cultch surrounded and contained by a
stabilizing feature, reef balls, and reef cradles) will
remain stable and prevent movement of materials to
surrounding areas.

b. Materials must be placed in designated locations (i.e.,
shall not be indiscriminately/randomly dumped) and
shall not be placed outside of the total project limits.

The SPGP V remains valid for five years from the date
of issuance unless suspended or revoked by issuance of
a public notice by the District Engineer.*? The Corps, in
conjunction with the federal resource agencies, will con-
duct periodic reviews to ensure that continuation of the
permit during the five-year period is not contrary to the
public interest. If revocation occurs, all future applications
for activities covered by the SPGP V must be evaluated
by the Corps.*3

Reevaluations of permits may occur at any time the cir-
cumstances warrant it.#* Circumstances that could require
a reevaluation include, but are not limited to:

a. Failure to comply with the terms and conditions of the
permit.

b. The information provided to obtain the permit proves
to have been false, incomplete, or inaccurate.

c. Significant new information surfaces which this office
did not consider in reaching the original public interest
decision.®

The time limit for completing the work authorized by the
SPGP V ends on July 26, 2021.46

While the streamlining framework of SPGP V is well-
intentioned, especially in projects like living shorelines
that are environmentally beneficial, the relationship
between SPGPV and state law is not entirely harmonious.

VIL.Confounding Issues with Living Shorelines

A. Who’s Minding the Store? Private Submerged
Lands, Consent by Rule, and SPGP-V
Constructed living shoreline projects that are exempt

from FDEP permitting are allowed, but not required, to
provide notice to FDEP for the purposes of permitting.*”
The Corps, however, does not have a similar provision pre-
cluding notice.*® In the case of living shorelines over state-
owned lands, notice to FDEP will be provided because the
activity will still require sovereign submerged lands autho-
rization. There are some activities that are authorized
under the Consent by Rule provision, which operates in
a manner similar to an exemption from permitting.*® But
living shorelines are not included in that category, nor are
they explicit in any other category of sovereign submerged
land authorization.®® The construction or replacement of
breakwaters®! and habitat restoration or enhancement’?
are included in the rule as activities requiring a Letter
of Consent. A Letter of Consent requires written autho-
rization before the activity can commence.5 Thus, FDEP
receives notice of the project through this vehicle, meaning
there is the potential for oversight.

However, an issue still arises when the submerged
land where the living shoreline is being constructed in
waters of the state but on land that state-owned.5* If the
land is owned by the private property owner or sub-state
entity, that owner does not need sovereign submerged
lands authorization, and if the living shoreline is exempt
from permitting, there is no reason to report the activity
to FDEP whatsoever. And while this may be acceptable
under the state rule, it does not conform to the notification
process required by the Corps in SPGP V. Accordingly, a
prudent living shoreline constructor on non-state owned
submerged lands should utilize FDEP’s verification of
exemption procedure to ensure compliance with SPGP V.

The interplay of these provisions leaves ample room
for improvement. An obvious problem is that the require-
ment of a Letter of Consent for sovereign submerged
lands authorization undermines one intent behind the
exemption — that the exempt activity need not be reported.
To further the goal of regulatory streamlining, includ-
ing living shoreline construction in the Consent by Rule
category of activities would keep this process in line with
the exemption.5

However, this still leaves the problem of these activi-
ties potentially not being reported to FDEP (and thus not
being forwarded to the Corps). Work would be conducted
over sovereign submerged lands in waters of the State of
Florida and in waters of the United States with no knowl-
edge of either of the federal and state agencies entrusted
with safeguarding these waters. If there is no paper trail in
either agency then there is no basis to know where, when
or how these activities are taking place. Agency person-
nel and researchers would be unable to track the viability
and success of living shorelines over time and assess their
efficacy. Some level of notice should be provided to avoid
these problems, while still respecting the goal of regulatory
streamlining. A middle ground would be to allow Consent
by Rule as the form of sovereign submerged lands autho-
rization for the construction of exempted living shorelines,
and to require verification by “self-certification” to FDEP
and the Corps, in lieu of the Letter of Consent.

B. Living Shorelines, Ambulatory Boundaries
and Riparian Rights
In tidal waters, where living shorelines are most com-
monly being deployed, the mean high water line (MHWL)
ordinarily serves as the boundary between publicly owned
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submerged lands and privately owned uplands.*® Known
as an “ambulatory boundary,” the MHWL tends to migrate
through the processes of accretion, erosion, and avulsion.?”
Accretion is the gradual addition of sand, sediment, or
other material to the area below the mean high water line
and over time tends to shift the MHWL waterward. As a
result, accretion creates “dry lands which were formerly
covered by water.”® Accretion can be seen as the opposite
of erosion, which shifts the MHWL landward, resulting
in additional submerged lands and less upland property.
Avulsion is the rapid movement of the shoreline, resulting
in perceptible change, caused by either a sudden increase
or decrease of earth.® Rivers changing course or tidal
inlets shifting due to hurricanes are possible examples
of avulsion.

As the MHWL migrates due to accretion and erosion
the property boundary moves with it. In Stop the Beach
Renourishment v. FDEP, the United States Supreme Court
reaffirmed the common law in Florida that the property
boundary tracks gradual movement in the shoreline,
whether by accretion or erosion.® Thus, the upland prop-
erty owner loses when the uplands give way to erosion,
and gains when the property naturally accretes.

Artificially induced accretion through “self-help” can
yield a different result, however. Florida’s Beach and
Shore Preservation Act provides that accretion caused by
additions and improvements to land by the upland owner
remains the property of the state.®* The Florida Supreme
Court concluded that this also represents the common law
in Florida,®? the rationale being that the law should not
reward a property owner that fills in state public lands
for private benefit.5?

In short, natural accretion maintains the ambula-
tory boundary, allowing the waterfront property owner
to gain ground; whereas deliberately induced accretion
by a private upland owner remains in the hands of the
submerged land owner—usually the state. This has the
effect of freezing the ambulatory property line, which no
longer ambulates as the shoreline accretes, and may have
further consequences.

The effect of depriving the upland owner of an ambula-
tory boundary is to also deprive the owner of waterfront
property, and a unique and valuable attribute of water-
front property—riparian rights.®* Riparian rights have
been held to be a property interest,% albeit a “qualified”
property interest.® Among the rights courts have found
to be riparian rights are the right of access to the water,
the right to accreted (or relicted) property, and the right
to an unobstructed view.%” As a result, property owners
who install living shorelines that include a goal of accret-
ing sediment—and succeed in that goal—could find their
ambulatory boundary replaced by a static property line,
and their riparian rights severed by their own well-mean-
ing action. While this may seem unlikely in an era of rising
seas, there is scientific documentation that vertical oyster
reef growth can outpace sea level rise.®® Thus, an oyster
breakwater could facilitate an accumulation of sediment
that outpaces sea level rise.® Indeed, that is the hope.

This seemingly unfair result could be easily cured by
the Florida legislature by amending Chapter 373, Florida

Statutes, which authorizes the rule governing living
shorelines permitting and exemptions in a manner simi-
lar to the approach taken in beach nourishment projects,
which also have the effect of severing riparian rights.
Section 161.201 of the Beach and Shore Preservation Act
expressly preserves riparian rights where beach nourish-
ment projects fill sovereign submerged lands seaward of
the MHWL and fix the ambulatory boundary in a manner
that would otherwise deprive the upland owner of those
rights.” Alternatively, it may be possible for the State to
preserve these rights on a case by case basis through a
property-based instrument such as an easement.

C. When Life Hands You Mangroves, Make Lem-
onade

Mangroves, a tropical species, have steadily been mov-
ing northward as average annual temperatures rise and
freeze-backs become less common and less severe.” Man-
groves offer myriad ecosystem services, many of which can
aid in sea level rise adaptation such as storm surge protec-
tion, shoreline stabilization and sediment accretion.” As
such, mangroves can be effectively used in living shoreline
designs. While southern Floridians are accustomed to
these trees, many northern Floridians—more accustomed
to the open scenic views of sprawling salt marsh—view
mangroves as an unwanted invasive species, blocking a
familiar view and altering an iconic landscape. Northern
coastal residents—even restorationists—have expressed
frustration with this new kid on the block, even rejecting
living shoreline designs that trap and provide refuge for
mangrove seedlings. And to their chagrin, mangroves
are protected by a state statute that severely limits their
removal and regulates trimming.”™

A “safe harbor” provision in living shorelines permitting
could present a compromise for coastal residents and resto-
rationists looking for ways to protect and enhance eroding
shorelines while maintaining the ecosystem they prefer.
Safe harbor agreements have been successfully utilized
as conservation tools under the Endangered Species Act.™
The safe harbor provision allows for an agreement between
a landowner and the government in which the landowner
engages in an agreed-upon activity that is beneficial to
an endangered species, and the government promises to
not impose further restrictions on the landowner, even if
circumstances change and the Act would ordinarily require
them.” In short, safe harbor agreements allow landowners
to engage in an environmentally beneficial activity without
being penalized.

A safe harbor provision for living shorelines would allow
landowners to maintain a restored salt marsh shoreline
free of invading mangroves in exchange for the construc-
tion of a living shoreline. This agreement would be mutu-
ally beneficial to both parties, and furthers the purpose of
living shorelines—shoreline resiliency and habitat resto-
ration—just as an agreement under the Endangered Spe-
cies Act furthers the overall objective of species protection.

VIII. Conclusion

Streamlining the resiliency encouraged by living shore-
lines permit exemptions makes sense as an approach to
coastal management in an era of rising seas. Under current
law, a living shoreline that is exempt from FDEP regula-
tion is effectively exempt from Corps regulation. How-
ever, there is no apparent mechanism for notice of living
shoreline activity to be provided to the Corps. Because “[p]
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oorly constructed Living Shorelines could harm existing
resources and adversely affect neighboring shorelines,”’
this lack of monitoring could prove detrimental to the
positive impact living shorelines traditionally provide.
Moreover, uncertainty over the retention of riparian
rights where constructed living shorelines lead to accre-
tion that benefits the waterfront owner undertaking the
construction could chill the enthusiasm of some who would
otherwise take advantage of the streamlining processes.
Prohibiting waterfront property owners who restore a
salt marsh shoreline from removing invasive mangroves
within the construction footprint could have a similar chill-
ing effect. The recommendations below may help.

IX. Recommendations

FDEP should consider amending 62-330.051(12)(e),
FAC to require that all living shorelines constructed
pursuant to the exemption provided therein complete
the self-certification process of 62-330.050, FAC, and
forward all such self-certifications to the Army Corps
of Engineers in accordance with the stoplight approach
of SPGP V.

The Governor and Cabinet should amend Rule 18-21,
FAC and specifically identify living shorelines as an
activity that is subject to either Consent by Rule or
a Letter of Consent, based on what is allowed by the
FDEP exemption.

FDEP and/or the Governor and Cabinet should express-
ly preserve the riparian/littoral rights of the waterfront
property owner where the property accretes as a result
of the actions of the landowner in constructing a living
shoreline, at least one that employs a breakwater. This
could occur through a change in statute similar to the
approach taken in Chapter 161, or through agreements
between the landowner and the State, such as an ease-
ment given through the permitting process.

FDEP should consider incorporating a “safe harbor”
provision into their permitting framework that allows
landowners to cut or remove mangroves in conjunction
with a living shoreline construction permit. This may
require the addition of a living shoreline construction
permit to the list of activities for which a mangrove
trimming permit is not required under 403.9328(5), FS.

FDEP should maintain a database of permitted and
exempt living shorelines to facilitate long-term monitor-
ing and research into their efficacy.
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Conserving the Coasts: Stetson Law
Hosts Fifth Annual ELI-Stetson Wetlands

Workshop

On November 9, 2017, Stetson Law hosted the Fifth
Annual ELI-Stetson Wetlands Workshop in Gulfport,
Florida. Each fall, Stetson Law co-sponsors the event with
the Environmental Law Institute (ELI). The workshop
brings together leading wetland scientists, regulators,
industry experts, attorneys, professionals, and students to
discuss and learn about current wetland issues. This year,
the theme of the workshop was “Conserving the Coasts:
The State of Marine Ecosystems and Coastal Compensa-
tory Mitigation.” The event included a morning field trip,
afternoon presentations and panel discussions, and an
evening poolside networking reception.

Tampa Bay Watch led the morning field trip, which
included visits to sites near the North Shore Aquatic
Complex and at Fort De Soto Park in St. Petersburg. Peter
Clark (president of Tampa Bay Watch), Captain Andy
Lykens (environmental scientists at Tampa Bay Watch),
and others discussed Tampa Bay Watch’s aquatic restora-
tion work at the sites, including seagrass and oyster reef
restoration projects.

T—

Field trip attendees at a restoration site in Fort De Soto Park

After the field trip, Dr. Max Finlayson (Institute for
Land, Water and Society, Charles Sturt University,
Australia) delivered the Edward and Bonnie Foreman
Biodiversity Lecture to begin the workshop. Dr. Finlayson
presented “Climate Change Impacts on Coastal Ecosys-
tems—Evidence from Australia’s Great Barrier Reef
and Mangroves.” Dr. Finlayson’s lecture was followed by
the first panel on the status and conservation of reefs,
mangroves, and seagrasses, which was moderated by Dr.
Kirsten Work (Stetson University). The speakers on the
first panel were Dr. Frank Muller-Karger (University of
South Florida College of Marine Science), Dr. Benjamin
Tanner (Stetson University), and Dr. Gary Raulerson
(Tampa Bay Estuary Program).

After the first panel, David Urban (Ecosystem Invest-
ment Partners) delivered the keynote address, which was
followed by a second panel discussion on the use of com-
pensatory mitigation to offset coastal wetland impacts.
John Pendergrass (Environmental Law Institute) mod-
erated the second panel, which included Christina Storz
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(Natural Resources Section, NOAA Office of General
Counsel), Michael Dema (City of St. Petersburg), and
Erin Okuno (Stetson University College of Law). The
workshop facilitated engaging discussions that continued
at the evening poolside networking reception, sponsored
by Mechanik Nuccio Hearne & Wester, P.A.

The speakers’ presentation slides and a video of Dr.
Finlayson’s lecture are available online at www.stetson.
edu/law/biodiversity/wetlands-workshop.php. Special
thanks to the Environmental and Land Use Law Section
of The Florida Bar for the generous grant it provided to
support the workshop!

Mark your calendars and join us in the spring for the
Edward and Bonnie Foreman Biodiversity Lecture Series:
February 1, 2018, at 12:00-1:00 p.m.: Vivek Menon,
Wildlife Trust of India (on illegal wildlife trafficking)
March 1, 2018, at 12:00-1:00 p.m.: Anne Harvey
Holbrook, Save the Manatee Club (on manatee
conservation)

March 22, 2018, at 12:00-1:00 p.m.: Dr. Ruth Cromie,
Wildfowl and Wetlands Trust, UK (on highly patho-
genic avian influenza)

The lectures will be presented on Stetson Law’s Gulfport
campus and are free and open to the public. To attend in
person or remotely, RSVP to biodiversity@law.stetson.edu.

Stetson’s Institute for Biodiversity Law and Policy
(Biodiversity Institute) serves as an interdisciplinary
focal point for education, research, and service activities
related to international, regional, and local environmen-
tal issues. The Biodiversity Institute was the recipient of
the 2016 Distinguished Achievement in Environmental
Law and Policy Award from the ABA’s Section of Environ-
ment, Energy, and Resources. To learn more about our
activities and initiatives, please visit www.stetson.edu/
law/biodiversity.

Dr. Finlayson presenting the Edward and Bonnie Foreman
Biodiversity Lecture



Florida State University College of Law

November 2017 Update

by David Markell, Steven M. Goldstein Professor and Associate Dean for Research

This column highlights recent
accomplishments of our College of
Law alumni, students, and faculty. It
also features several of the programs
the College of Law will host this fall
semester. We hope Section members
will join us for one of more of our
future programs.

Recent Alumni Accomplishments

Leslie Ames Winston Borkowski

David M. Corry.

Anne Longman .

Haley Van Erem

¢ Leslie Ames is now working with
the Department of Environmental
Protection as Special Advisor to
the Secretary. In her new position,
she is overseeing Deepwater Hori-
zon funding and related activities
for the Secretary.

¢ Winston Borkowski of Hopping
Green & Sams is serving as Chair
of the Water Quality and Wetlands
Committee of the American Bar

Association Section of Environ-
ment, Energy and Resources for
the 2017-2018 committee year.

Jacob Cremer has been pro-
moted to partner at Stearns,
Weaver, Miller, Weissler, Alhadeff
& Sitterson, P.A.

Kellie Cochran is working as a
staff attorney for the Community
Affairs committee in the Florida
Senate. Her main bill topics relate
to land use, growth management,
and property issues.

Terry Cole of the Gunster firm
was recognized as a 2018 Best
Lawyer in America and was
selected by Florida Trend as Flor-
ida’s Legal Elite 2017.

David M. Corry has been
appointed to the Board of Direc-
tors and Executive Committee
of the Lynchburg Regional Busi-
ness Alliance, a chamber and eco-
nomic development organization
in Lynchburg, Virginia. Corry is
also the General Counsel for Lib-
erty University, the world’s largest
Christian university.

Jody Finklea was promoted to
General Counsel and Chief Legal
Officer at Florida Municipal Power
Agency (FMPA).

D. Bailey Howard has accepted
a position as a Staff Attorney to
Chief Justice Jorge Labarga of the
Supreme Court of Florida.

Matthew Z. Leopold has been
nominated to be the General
Counsel of the U.S. Environmental
Protection Agency.

Anne Longman of Lewis Long-
man &Walker was recognized in
The Best Lawyers in America 2018
in the fields of Environmental Law
and Environmental Litigation.

Stuart Nincehelser is working
with the State of Florida’s Con-
stitution Revision Commission.
The position includes legal and
substantive analysis of proposals
submitted by the public and com-
missioners, as well as the drafting
of proposals.

11

¢ Forrest Pittman is working as

an attorney for the US DOT’s
Pipeline and Hazardous Mate-
rials Safety Administration. He
works on administrative enforce-
ment and litigation concerning
the safety of natural gas and haz-
ardous liquid pipelines and helps
to draft pipeline safety regula-
tions, respond to congressional
inquiries, and develop guidance
for regulated entities and other
stakeholders.

S. Brent Spain, who practices in
the Winter Garden office of The-
riaque & Spain, recently made a
presentation entitled, “Customary
Use Doctrine — Providing Beach
Access in Florida,” at the Florida
Shore & Beach Preservation Asso-
ciation’s 2017 Annual Conference
in F't. Lauderdale, Florida.

Daniel Thompson of Berger
Singerman was recognized as a
2018 Best Lawyer in America and
as Lawyer of the Year in the Water
Law specialty.

Danielle Thompson recently
accepted a position as a hearing
officer at the Agency for Health
Care Administration.

Haley Van Erem is working with
the United States Department
of Justice, Civil Rights Division,
where she focuses on the enforce-
ment of the Americans with Dis-
abilities Act, particularly the pro-
visions that require people with
disabilities to be able to access care
without being institutionalized.

Recent Student Achievements
e Alan LaCerra earned a book

award for Comparative Law this
summer while at the University
of Oxford. He now holds five books
awards in total (Legal Writing
and Research I, Legal Writing
and Research II, Criminal Law,
Legislation and Regulation, and
Comparative Law).

Mallory Neumann was selected
as a member of Class XIII of the
Florida Gubernatorial Fellows
Program, a program that pro-
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vides students with leadership
experience in state government
and public policy matters. Mallory
will be working with the Florida
Department of Agriculture and
Consumer Services, where she
will be assisting the Department
in implementing the FDA Food
Safety Modernization Act at the
state level and researching antibi-
otic use in food-producing animals.

e Congratulations to this year’s
Goldstein Scholarship Recipi-
ents: Keeley McKenna, Valerie
Chartier-Hogancamp, and
Joshua Funderburke.

e Congratulations to this year’s
McLear Scholarship Recipients:
Jill Bowen, Kacey Heekin, Jen-
nifer Mosquera, and Hannah
Rogers.

¢ The Journal of Land Use and
Environmental Law is pleased
to announce that Volume 32:2
Spring 2017 Issue has been pub-
lished and distributed. The issue
features articles from the FSU
College of Law Distinguished
Environmental Lectures, and
from the Environmental Law
Without Courts Symposium,which
was held in the Fall of 2016 at
FSU College of Law. The issue
includes articles written by Pro-
fessor Carol Rose, Professor
Robert V. Percival, Professor
Eric Biber, Professor Robin
Kundis Craig and Catherine
Danley, Professor Erin Ryan,
Professor Sarah E. Light, Pro-
fessors Robert L. Glicksman
and Emily Hammond, Profes-
sor David L. Markell, Profes-
sor Hannah J. Wiseman, Pro-
fessor Christopher J. Walker,
Professor Arden Rowell, and
Professor Mark Seidenfeld. It
also includes comments written
by Professor Shi-Ling Hsu and
Professor Donna Christie, as
well as a note written by Valerie
Chartier-Hogancamp.

Recent Faculty Achievements

e Shi-Ling Hsu presented Anti-
trust and Inequality at the Mid-
western Law and Economics Asso-
ciation meeting in Milwaukee, W1,
October 20-21. He also chaired the
panel The Psychology of Climate

Change, at FSU Law on Septem-
ber 29.

e David Markell is serving as
Associate Dean for Research at
the College of Law again this year.
His article, Agency Motivations in
Exercising Discretion, was pub-
lished in 32 J. LAND USE & ENVTL L.
513 (2017). Another article, Can
Non-Statutory Federal Climate
Litigation Drive Federal Climate
Policy?, will be published in 49
TRENDS (Nov/Dec. 2017), a publi-
cation of the ABA environmental
law section. Prof. Markell partici-
pated as a member of the Florida
Coastal Resiliency Initiative in a
webinar in October.

e Erin Ryan published Negotiat-
ing Environmental Federalism in
the WisconsiN Law Review. She
traveled to London in November
to share Dynamic Federalism
as Legal Pluralism at a Queens
University conference among con-
tributing authors to the OxrorD
ReseArcH HANDBOOK ON LEGAL PLu-
RALISM. In October, she presented
on the prospects for dynamic envi-
ronmental federalism under the
Trump Administration at Flor-
ida International University in
Miami.

e Hannah Wiseman spoke on a
keynote panel at the Virginia
Environmental Law Journal’s
2017 symposium entitled “Whose
Mess Is It? Federalism and Envi-
ronmental Regulation in a New
Political Climate.” With the help
of Professor Shi-Ling Hsu, she
also co-organized the conference
“Energy Policy and Markets in a
Shifting Federal-State Landscape”
held at the College of Law FSU
Law on November 8, 2017.

Fall 2017 Events
The College of Law has a full slate
of environmental law events and
activities on tap for the fall semester.
The Psychology of Climate
Change: Why Do People Believe
What They Believe?
This panel discussion, held on
September 29 and organized by
Professor Hsu, explored cutting-
edge research on the psychology of
climate change. The research sug-
gests that, for people of all range of
beliefs, views about climate change
stem from a variety of factors that
are not highly dependent upon
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the state of climate science. This
panel also explored possible paths
forward in light of the psychologi-
cal dimensions of climate change.
Speakers included Janet Swim,
Professor of Psychology, Penn
State University; Jerry Taylor,
President, Niskanen Center; Irina
Feygina, Director of Behavioral
Science and Assessment, Climate
Central; John Cook, Research
Assistant Professor, George Mason
University; and Janet Bowman,
Senior Policy Advisor, Florida
Chapter of The Nature Conser-
vancy. A recording of the panel is
available on our webpage for those
who could not attend.

) f‘rm left to right: Janet Swim, John
Cook, Jerry Taylor, Shi-Ling Hsu, Janet
Bowman, and Irina Feygina

Guest Lectures

Jason Lichtstein, Partner at Ak-
erman, LLP and former President
of the Florida Brownfields Associa-
tion, guest lectured about Brown-
fields redevelopment in Florida
in Professor David Markell’s
Environmental Law course.

Rebecca O’Hara, Senior Legis-
lative Advocate with the Florida
League of Cities, guest lectured
about the implementation of wa-
ter quality standards in Florida
in Professor David Markell’s
Environmental Law course.

Fall 2017 Distinguished Lecture
Professor Vicki Been, Boxer
Family Professor of Law, New York
University School of Law, present-
ed our Fall 2017 Distinguished

Vicki Been
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Lecture, entitled “The City NIMBY
& the Suburban NIMBY” on
Wednesday, October 25. A record-
ing of this lecture can be viewed
here.

Energy Policy and Markets in a
Shifting Federal-State Landscape
This symposium, convened by Pro-
fessor Hannah Wiseman, will
discuss the changing energy reg-
ulatory and economic landscape
from the local to the federal levels.
Markets drive many aspects of
energy policy, and local and state
policies do not consistently align
with federal ones. Thus, even with
new federal incentives for certain
fuels, such as coal, other fuels such
as renewable energy and natural
gas might continue to outcompete
sources that have historically dom-
inated the U.S. energy mix. Sympo-
sium participants will discuss this
complex landscape, with one panel
focusing on electricity issues (with
a focus on renewables), and a sec-
ond panel focusing on fossil fuels.
Symposium speakers include Lin-
coln Davies, Hugh B. Brown Pres-
idential Endowed Chair in Law,
University of Utah College of Law;
Dr. Shanti Gamper-Rabindran,
Associate Professor, Graduate
School of Public and International
Affairs, University of Pittsburgh;
Emily Hammond, Professor of
Law, The George Washington Uni-
versity Law School; Kate Kon-
schnik, Director of Harvard Law
School’s Environmental Policy Ini-
tiative of the Environmental Law
Program and Lecturer on Law,
transitioning to Director of Cli-
mate & Energy programs, Duke
University Nicholas Institute for
Environmental Solutions (as of
December 1); Felix Mormann,
Associate Professor, Texas A&M
University School of Law and Fac-
ulty Fellow, Steyer-Taylor Center
for Energy Policy and Finance,
Stanford University; Jim Rossi,
Professor and Director, Program in
Law and Government, Vanderbilt
Law School; and Kristen van de
Biezenbos, Assistant Professor,
University of Calgary Faculty of
Law. This symposium will be held
on Wednesday, November 8. More

information, including speaker
bios and a schedule, can be found
on our event page.

Student Animal Legal Defense
Fund (SALDF) Recent Events
Members of the Student Ani-
mal Legal Defense Fund (SALDF)
attended the 25th National Animal
Law Conference in Portland Oregon.
This three-day event included the
inaugural Animal Legal Defense
Fund Student Convention. Topics
included animals as victims of crimi-
nal offenses, animal sanctuaries, and
the worldwide growth of animal law.

The SALDF hosted a screening of
“Unlocking the Cage” on September
27th that was open to the public.
This documentary follows animal
rights lawyer Steven Wise and The
Nonhuman Rights Project legal team
in their unprecedented court chal-
lenge to break down the legal wall
that separates animals from humans.
This event was open to the public
and featured a Q&A with Kevin
Schneider, an attorney with the
Non-Human Rights Project and a
College of Law alumnus. The follow-
ing day, the SALDF hosted an animal
law panel for law students featuring
Kevin Schneider, Ralph DeMeo
(with Pets Ad Litem and the Animal
Law Section of the Florida Bar), and
Professor Sam Weisman.

The SALDF hosted a meeting
regarding Pet Trusts on October
19th, 2017. FSU College of Law alum-
nus Max Solomon, from Hueler-
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Wakeman Law Group, discussed how
lawyers can help their clients finan-
cially plan for their four-legged and
winged loved ones. Students were
able to learn how they can actively
participate while law students in
their community.

Every year Leon County Humane
Society hosts Walk and Wag: Humane
Heroes. Humane Heroes brings our
community together to speak for
those who have no voice of their own.
The SALDF created a team of over 16
members, both students and alumni,
and raised $900.00. The SALDF was
awarded the United Fur Justice
Award for its contribution!

Environmental Law Society Re-
cent Events

On September 26th, 2017, the
Environmental Law Society (ELS)
organized a career panel that fea-
tured professionals with diverse
backgrounds and prominent careers
in Environmental law. Jason Wiles,
President and CEO at 7G Environ-
mental Compliance Management
LLC, Ronni Moore, Government
Attorney at the House of Represen-
tatives, Anne Harvey-Holbrook,
Staff Attorney at Save the Manatee,
Bud Vielhauer, General Counsel at
Florida Fish and Wildlife, and Ralph
DeMeo, CEO at Hopping, Green, and
Sams each discussed their law school
experiences, their various roles in
Environmental Law, and where they
see the future of Environmental Law
heading.

The ELS and the SALDF hosted
Standing for Endangered Species on
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November 2nd, 2017. Anne Harvey
Holbrook, Staff Attorney from Save the
Manatee Club, spoke regarding animal
standing in other countries versus their
standing in the United States, with a
focus on manatees. Q & A followed.

The Environmental Law Society (ELS)
and the SALDF partnered with Pets Ad
Litem (PAL) at the Twelfth Annual Pup-
pies in the Pool event. All donations from
the dog wash went to the City of Talla-
hassee animal shelter.

The ELS and the SALDF also spent a
gorgeous fall morning outside beautify-
ing Tallahassee with Pets Ad Litem on
September 30th, 2017. Pets Ad Litem has
adopted Easterwood Drive under the City
of Tallahassee’s beautification project.
PAL helps save taxpayer dollars by reduc-
ing the need for the city to pick up litter.
The ELS and the SALDF were glad to be a
part of helping beautify Tallahassee while
changing people’s attitudes about litter.

e |

Information on upcoming events is
available at http:/law.fsu.edu/academ-

ics/jd-program/environmental-energy-

land-use-law/environmental-program-
events. We hope Section members will
join us for one or more of these events.
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nation suit, including: ripeness, join-
der and impleader, liability deter-
minations and apportionment, and
valuation. The article is intended to
assist the local government in ensur-
ing that liability and damages are
equitably apportioned to prevent the
cost of the protection of nationally
significant resources from falling on
the backs of local taxpayers.

II. Pre-Trial Issues

A. Ripeness

A local government’s land use reg-
ulations may try to complement or
effectuate the intent of state and fed-
eral statutes such as the Clean Water
Act (CWA) or ESA. In some cases, as
with Monroe County, such regula-
tions may be compelled by FEMA
as a condition for the local govern-
ment’s continued participation in the
NFIP.22 A frustrated landowner who
is unable to develop may be eager to
obtain his first “no” to ripen a taking
claim and enter the courthouse door.
Alocal government should be cautious
not to stand in the shoes of the state
or federal government and substitute
itself as the governmental entity that
first says “no.”

A review of a regulatory tak-
ing claim begins with determining
whether a facial or as-applied taking
has been alleged “because the dates
of those events will fix the start of
the limitations period in relation to
the date of the Landowners’ filing
suit. There is an important distinc-
tion between the two types of claims
and each raises different ripeness and
statute of limitations issues.”® “The
ripeness requirement . . . does not
apply to facial takings, as the mere
enactment of the regulation consti-
tutes the taking of all economic value
to the land.”**

For as-applied taking claims “[t]o be
ripe for judicial review the Landown-
ers must show a final determination
from the government as to the per-
missible use, if any, of the property. If
there has not been a final determina-
tion, the Landowners’ attempt to seek
redress from the court is premature.”*?
“The ripeness requirement is usually
met when the property owner files an
application for a development per-
mit with the local land use authority
and receives a grant of denial of the
permit.”'® Although there is a futility

exception to the decisional finality
requirement, that exception can only
apply where at least one meaningful
application has been filed.!"

If an as-applied taking claim is
alleged, the local government should
examine whether development
approval would be required from other
levels of government. Where the plain-
tiff’s claim is not ripe for failure to
obtain a decision from another level
of government, the local government
should assert ripeness as an affirma-
tive defense and tee up a motion for
summary judgment.

Supporting authority for local gov-
ernments on the issue of ripeness and
liability includes City of Riviera Beach
v. Shillingburg,'® and Karatinos v.
Town of Juno Beach.* In Shillingburg,
the landowners sought permission to
fill submerged lands running between
Singer Island and the intracoastal
waterway, described as “mangroves
and special estuarine bottom lands . .
. protected by federal, State and local
agencies involved in the wetlands
preservation.”” The owners sued the
City in 1992, challenging the City’s
comprehensive land use plan as a
regulatory taking of its submerged
lands. The Fourth District Court of
Appeal (4" DCA) reversed the grant of
summary judgment against the City,
holding that that landowners’ claims
were not ripe for review.

In pertinent part, the Shilling-
burg court explained “there is an
additional sound reason for requir-
ing landowners to take the necessary
steps and apply for the use that they
claim is an economically viable use of
their property. Any further develop-
ment would necessarily involve fill-
ing the submerged lands, and thus,
requests for an amendment to the
plan and a request to fill the sub-
merged lands would not solely be the
decision of Riviera Beach but would
require approval from state agencies,
including the DER.”?! Continuing,
the court went stated that “Riviera
Beach should not be held responsible
in damages for a regulatory tak-
ing where it has not unequivocally
prevented all economically viable
use of the property, especially where
the decision as to the intended uses
is not solely its to make and where
it appears that other agencies may
indeed be responsible for opposing any
further development.”??

In Karatinos, the landowners of
unimproved oceanfront property sued
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the Town of Juno Beach and the Flor-
ida Department of Natural Resources
(DNR) in 1981 contending that the
landowners were being deprived of
all use of their property.?® After DNR
purchased their property in 1991 and
was dismissed from the case, the land-
owners continued their suit arguing
the town was liable for a temporary
taking from 1982, when the town first
turned their project down, to 1985,
when the town approved two units.?*

The town essentially argued that it
could not be held liable for damages
because DNR’s regulations trumped
the town’s, and those regulations
would not have permitted develop-
ment. At trial, “a coastal engineer
with DNR who administered Florida’s
coastal construction regulatory pro-
gram during the years involved here,
testified that DNR would never have
permitted any building seaward of the
Coastal Construction Control Line on
this property.”?

The trial court “found as a matter
of fact that the Karatinos would never
have gotten approval from DNR . . .
and that accordingly the Karatinos’
project ‘was doomed, regardless of the
Town’s action.”? The trial court there-
fore found that the town ordinance
was not the result of owners’ damages,
and the appellate court affirmed.

In cases in which land development
would also require state or federal
approval, one possible strategy for the
local government to use in avoiding
takings liability is to require that the
State or federal approval be obtained
before the local permit application
is decided. The Town of Juno Beach
employed this strategy, for example,
in its setback variance process that
was available to the Karatinos.?” The
strategy is not without risk, however.
The landowner could obtain state or
federal permit approval, in which case
the decision of whether to prohibit
development, as well as possible tak-
ings liability if development is prohib-
ited, would fall back on the local gov-
ernment. Additionally, the landowner
could be caught in “a classic Catch-22”
if the state or federal authority refuses
to process an application until local
approval is obtained, as the DNR did
in Karatinos.”®

A variation of this strategy was also
employed in Clay v. Monroe County.?
In this case, a group of landowners on
Big Pine Key filed an action against

continued...
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the county seeking a writ of manda-
mus to compel the issuance of building
permits, as well as for a declaratory
judgment and damages for permanent
and temporary takings of their land,
owing to the withholding of building
permits due to concurrency require-
ments. The trial court ruled in favor
of Monroe County. While the case
was pending appeal, Monroe County
agreed to issue the permits, with the
following condition: “If required, each
property owner shall obtain a letter
of coordination from the U.S. Fish
and Wildlife Service and submit it to
the Building Department prior to the
issuance of the building permit, unless
the Habitat Conservation Plan for Big
Pine Key is approved and eliminates
this requirement.”®® The County then
argued that the mandamus issues in
the appeal were moot. The owners
disagreed that the County’s decision
rendered their action moot, and asked
the court to direct that a writ of man-
damus be issued.?!

In declining to grant the relief
the owners sought, the Third Dis-
trict Court of Appeal (3" DCA) stated
that the condition was “appropriate,”
“derives from the federal agency’s
jurisdiction under federal law,” and
that the court could not “override the
jurisdiction of the U.S. Fish and Wild-
life Service . . ..”3?

B. Necessary and Indispensable
Parties; Third-Party Practice

In addition to asserting a ripeness
defense where development approval
would require a decision from another
governmental entity, a local govern-
ment should consider asserting the
landowner’s failure to join the other
governmental entity as an “indispens-
able party” as an affirmative defense.
“An ‘indispensable party’ is generally
defined as one whose interest is such
that a complete and efficient deter-
mination of the cause may not be had
absent joinder.”* Indispensable par-
ties must be included in the litigation,
and if they are not added under Fla.
R. Civ. P. 1.250(c), then the action is
subject to dismissal.*

Local governments should not be
held liable for a regulatory taking
where the regulation is imposed by
the state or federal government.3?® If
a higher level of government imposed
a confiscatory regulation on the local

government, then another option
available to the local government is
to file a third-party complaint against
the higher governmental entity. Third-
party practice, also referred to as
impleader, was introduced in 1965 by
Florida Rule of Civil Procedure 1.180.
This rule states that a defendant may
assert a claim against “a person not
a party to the action who is or may
be liable to the defendant for all or
part of the plaintiff’s claim against
the defendant, and may also assert
any other claim that arises out of the
transaction or occurrence that is the
subject matter of plaintiff’s claim.”%¢
In the inverse condemnation
cases of Collins and Galleon Bay, for
example, Monroe County brought in
the State of Florida as a third-party
defendant.?” The property at issue
in Galleon Bay involved 14 platted
lots along the Big Spanish Channel
that surrounded a 2.05 acre land-
locked lake.®® The lots were zoned
Commercial Fishing Village (CFV).*
“The property owner, over the course
of several decades, proceeded with
numerous efforts to improve its land
including, but not limited to, hav-
ing its subdivision platted, having
the zoning district changed, exten-
sively negotiating with the County,
and revising its plat.”*® In 2002—after
failing to obtain allocations for its lots
under ROGO—Galleon Bay filed its
inverse condemnation action against
the County. Galleon Bay’s “odyssey of
disappointment”, which caused the
34 DCA to mandate that the trial
court find liability in the landowner’s
favor, included a denial by the Florida
Department of Environmental Regu-
lation (“DER”) of the owner’s applica-
tion for a permit to dredge a channel
from the lake to the Florida Bay, and
an appeal of the County’s approval of
its plat by the Florida Department
of Community Affairs.*! The County
cited all of these facts in its third-
party complaint against the State for
indemnification, subrogation, and con-
tribution.*? In a nutshell, the County’s
third-party complaint argued that
ROGO—the offending regulation
alleged to have taken the property—
was imposed by the State in its exer-
cise of regulatory oversight pursuant
to the County’s ACSC designation.
While joinder and impleader can
be useful tools for getting other poten-
tially liable entities at the table to
assist in litigation and share in the
apportionment of damages, govern-
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mental entities cannot simply point
the finger at one another to avoid
liability.4® In Lost Tree Village, the
landowner sought to develop a resi-
dential community upon its islands
and submerged lands.** Development
had been blocked, however, because
the City of Vero Beach had an ordi-
nance prohibiting the construction
of a new bridgehead and the Town of
Indian River Shores had an ordinance
prohibiting residential development
without bridge access.*> Because the
property at issue was located par-
tially within the Town and partially
within the City, the landowner could
not build a bridge and, therefore, could
build no houses.*® The landowner’s
taking claim therefore relied “upon
the combined effect of the City’s ‘no
bridgehead’ ordinance with the Town’s
‘no development without bridge’ ordi-
nance, which effect deprives it from
using its property in an economically
viable manner.”*” The City and Town
pointed fingers, “each arguling] that
because their respective regulations
do not solely deprive Lost Tree from
using its property, neither can be lia-
ble for payment of compensation.”™$

The 4* DCA rejected their argu-
ment that liability could not be based
on the combined effect of the City’s
and Town’s regulation. The court cited
Ciampetti v. United States, for the
proposition that “[a]ssuming that no
economically viable use remains for
the property, the Constitution could
not countenance a circumstance in
which there was no fifth amendment
remedy merely because two govern-
ment entities acting jointly or sever-
ally caused a taking.”® “Multi-govern-
ment action, of which the combined
effect deprives a landowner, consti-
tutes a taking: ‘As a general principle,
two levels of government should not be
able to avoid responsibility for a tak-
ing of property merely because neither
of their actions, considered individu-
ally, would unconstitutionally infringe
upon private property rights.... Gov-
ernment decisions are not produced
in a vacuum.’).5° The court concluded
that “[w]hile there may be issues of
damage apportionment in such a case,
that does not bar the claim and permit
the taking without compensation. The
Constitution entitles the landowner to
a remedy.”!

A local government with more
stringent development regulations
than the governmental entity it is
seeking to join should be cautious of
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Golf Club of Plantation v. City of Plantation. In that case,
the landowner purchased 214 acres of “property with the
expectation that it could be converted to a single-family
residential usage.”®® “Approximately half of it [was] being
used as a golf course, with the remaining half lying unde-
veloped.”® The property “was designated commercial
recreation under the Comprehensive Land Use Plans of
both the City and Broward County, permitting uses such as
golf courses, tennis clubs, sports arenas, marina, and dog
or horse racing facilities.”® The landowner filed its inverse
condemnation action against the City after the City denied
its applications to amend the land use designation to low
residential use to permit rezoning of the property and the
development of a single-family residential subdivision.?

“The City moved for summary judgment, arguing that
it could not be liable for taking Owner’s property because
Owner had failed to obtain the County’s approval to
amend its land use plan and that the Owner had failed
to sue the County before the expiration of the statute of
limitations.”™" The trial court granted the City’s motion for
summary judgment, holding in part that the County was
an indispensable party.*®

On appeal, the Fourth DCA held that the County was
not an indispensable party, agreeing with the Owner that
“it is only the City against whom an inverse condemna-
tion claim could or should be made.”*® The court explained:
“There is no suggestion by the City that its policy of barring
all conversions of golf courses to any other uses has been
imposed on it by Broward County. In fact, the record shows
that the County has no such policy. As Owner pointed
out at oral argument, if the City approved an alternative
use that complied with the County’s comprehensive plan,
there is a strong probability that County would approve
the City’s change of its own plan.”®®

II1. The Liability Phase

“The standard of proof for an as-applied taking is
whether there has been a substantial deprivation of
economic use or reasonable investment-backed expecta-
tions.”! If an as-applied taking is determined to be ripe and
proceeds to a liability determination, the local government
should ensure that regulations imposed at other levels of
government are taken into consideration when making the
ad-hoc Penn Central inquiry.

A.Investment-Backed Expectations

“Consideration of expectations is central to resolution
of a regulatory takings claim. . .. The lack of a reasonable
investment-back expectation is determinative of a takings
claim.”? An unreasonable investment-backed expectation
cannot sustain a regulatory taking claim.® Lack of reason-
able investment backed-expectations proved fatal to the
taking claims of Florida Keys developers in Good v. United
States’ and Collins v. Monroe County.®

Based on Good, if regulation of property is pervasive at
all levels of government, the local government can argue
that it is unreasonable for a developer to purchase the
property and continue making an investment in seeking
local development approval. Mr. Good sought to develop
his Lower Sugarloaf Key property that contained salt

continued...
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and freshwater wetlands and “pro-
vided habitat for several endangered
species, including the Lower Keys
marsh rabbit, the mud turtle and sil-
ver rice rat.”®® The property was heav-
ily regulated at both the County and
State levels, and several negotiations,
development plan modifications, per-
mit denials, and appeals ensued.%’
There was a flurry of activity at the
federal level as well, with USFWS
playing a role in the permitting deci-
sion pursuant to its obligations under
the Fish and Wildlife Coordination
Act (FWCA) of 1934,% and the later
adopted ESA. In 1994, “the Corps
denied plaintiff’s 1990 application on
endangered species grounds.”®® Mr.
Good, who remains something of a
Florida Keys legend, was not a happy
man and filed suit against the Corps.
He alleged that the Corps’ denial of
his 1990 permit application to dredge
and fill wetland and access navigable
waters resulted in a taking.

In determining if Mr. Good had
reasonable investment-backed expec-
tations, the court noted that (a) his
initial purchase investment was pre-
dated by “pervasive federal and state
regulation” of “ecologically sensitive
areas” such as his property (b) by the
time he chose to invest in develop-
ment, the complained of regulation
was already in place.” These facts
proved fatal to Mr. Good’s claim. The
court explained that “[t]he reason-
able investment-backed expectations
factor of the Penn Central test prop-
erly limits recovery to property own-
ers who can demonstrate that their
investment was made in reliance
upon the non-existence of the chal-
lenged regulatory regime. In part, the
rationale for this rule is that one who
invests in property with the knowl-
edge of the restraint assumes the
risk of economic loss.””* Good stated
that “state and local restrictions must
be considered in determining the
presence or absence of reasonable
investment-backed expectations to
engage in the proscribed use.”” The
court further stated that “in a case
where a developer could recoup his
initial investment in the property,
but nonetheless chooses to continue
to invest in development in the face
of significant regulatory limitations,
no reasonable expectations are upset

when development is restricted or
proscribed.” The court concluded that
“the pervasiveness of the regulatory
regime at the time plaintiff purchased
Sugarloaf Shores deprives him of a
reasonable expectation to effect his
development plans.”™

In addition to examining the appli-
cation of state and federal regulations
and if it was objectively reasonable for
the landowner to purchase the prop-
erty and invest in it notwithstanding
these regulations, the actual efforts
of the landowner must be examined.
While this is important to the issue
of ripeness and whether the land-
owner has obtained final decisions
from all levels of government, it is
also important to the issue of whether
the landowner can demonstrate an
investment-backed expectation. For
example, if development of the prop-
erty would require a Section 404 per-
mit under the Clean Water Act (CWA)
or an Incidental Take Permit (ITP)
under the ESA, but the landowner
has not made the necessary applica-
tions, then the local government could
argue that this demonstrates that the
landowner has no real investment-
backed expectation.

In Collins, the failure of landown-
ers to “take meaningful steps toward
the development of their respective
properties, or seek building permits,
during their sometimes decades-long
possession of their properties” proved
fatal to their as-applied regulatory
taking claims.™ The 3'¢ DCA stated
earlier that “[i]t would be uncon-
scionable to allow the Landowner
to ignore evolving and existing land
use regulation under circumstances
when they have not taken any steps
in furtherance of developing their
land.”” Whether the landowners took
steps to develop their property is an
inquiry under the investment-backed
expectations prong of Penn Central.
The Collins court clarified: “Here, the
evidence presented at trial showed
relatively passive landowners who
took minimal action towards the
improvement or development of their
respective properties and invested
little into the development other than
their initial purchase costs. Under
these facts, the trial court correctly
found in favor of the appellees under
the reasonable investment-backed
expectation prong of Penn Central.”™
The failure of the landowners to take
steps to develop their property was
also fatal to the landowners’ claims
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in Beyer.”

B.Economic Impact

The economic impact prong of Penn
Central requires evidence “on the
change in fair market value of the
subject property caused by the regu-
latory imposition.”” This is done by
comparing, as of the alleged date
of taking, (a) the fair market value
(FMV) of the subject property with
the offending regulation (“Scenario
A”) and (b) the FMV of the subject
property without the offending regu-
lation (“Scenario B”).

The key for the local government
in litigating the economic impact
prong of Penn Central is to ensure
that the landowner is not attempting
to hold the local government liable
for any diminutions in FMV that are
attributed to regulations other than
the one alleged to have caused the
taking. Through discovery, the local
government must carefully examine
the landowner’s appraisal evidence
that is necessary to demonstrate an
economic impact, and ensure that the
landowner’s appraiser properly con-
sidered state and federal regulations
that would apply to the use valued
under both Scenarios A and B, and
that none of those regulations were
improperly disregarded. The purpose
of the economic impact prong—to
isolate the percentage in the diminu-
tion in FMV caused by the offending
regulation—would be thwarted if
Scenario B also assumed state and
federal regulations did not apply to
development. Their exclusion would
have the effect of artificially inflating
the value of the use under Scenario
B, and thereby the impact of the local
regulation being tested.

If the landowner wishes to disre-
gard an applicable state or federal
land development regulation under
Scenario B, then that landowner
should properly allege that the regu-
lation also contributed to the tak-
ing, and be forced to join the agency
responsible for the regulation as a
party to the litigation. This would
help minimize the local government’s
liability and damages exposure.

As a matter of policy, local tax-
payers should not shoulder the bur-
den of protecting resources that are
of regional or national importance.
The cost of protecting such resources
should be spread out at the state and
national levels. This is consistent
with the design of the Fifth Amend-
ment, which is to avoid having “some
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people alone to bear public burdens
which, in all fairness and justice,
should be borne by the public as a
whole.”™

IV. Valuation Phase

If a local government is found
liable for a regulatory taking and
proceeds to the valuation stage, it
will still want to ensure that federal
and state regulations are accounted
for, and that their impact is not
excluded, which would have the effect
of inflating the fair market value of
the property at issue, and therefore,
the compensation paid by the local
government.

Prior to a valuation trial, the local
government may want to file a motion
in limine to prohibit the introduction
of any appraisal evidence that does
not properly consider applicable state
and federal regulations. In Galleon
Bay, for example, the County filed a
motion in limine seeking to prohibit
the landowner from presenting any
“[v]laluation of the property absent
any regulation other than ROGO,”
which was the County’s regulation
found to have taken the property.®°
The motion was filed because discov-
ery and previous motions indicated
that Galleon Bay sought to introduce
an appraisal that did not properly
consider application of the ESA and
USFWS’s opposition to residential
development (the alleged highest and
best use being valued by Galleon
Bay’s appraiser), nor did it consider
regulations prohibiting the issuance
of federal flood insurance because of
the property’s location in a unit of
the CBRS.

Galleon Bay, in fact, filed its own
motion in limine in which it sought
“to exclude any statement, evidence,
or comment that suggests the [ESA]
or any federal regulations that pro-
tects endangered or threatened spe-
cies or their habitat is relevant to the
valuation or the payment of just and
full compensation.”!

The trial court denied Galleon
Bay’s motion in limine but granted
the governments’. Specifically, the
court held that “[alny appraisal of
the subject property as of [the date
of taking], introduced into evidence
or testified to must consider all appli-
cable federal, state and local regula-
tions other than [ROGO], which is

the regulation alleged and found to
have taken the property.”®? The trial
court’s decision is currently on appeal
in the 34 DCA.%

The trial court’s decision is consis-
tent with Palazzolo v. Rhode Island.?
The Supreme Court in that case
addressed the “concern . . . that land-
owners could demand damages for a
taking based on a project that could
not have been constructed under
other, valid zoning restrictions quite
apart from the regulation being chal-
lenged.”® The Court deemed this “a
valid concern in inverse condemna-
tion cases alleging injury from wrong-
ful refusal to permit development.”8¢
The Court clarified, however, that
“[t]he mere allegation of entitlement
to the value of an intensive use will
not avail the landowner if the project
would not have been allowed under
other existing, legitimate land-use
limitations. When a taking has
occurred, under accepted condemna-
tion principles the owner’s damages
will be based upon the property’s fair
market value [. . .]—an inquiry which
will turn, in part, on restrictions on
use imposed by legitimate zoning or
other regulatory limitations.”®’

V. Conclusion

Local governments are often the
first line of defense in protecting
natural resources. In fulfilling this
obligation to provide for the welfare
of their citizens, as well as satisfying
State and federal mandates, local
governments will continue to be sub-
ject to inverse condemnation actions
by landowners within their jurisdic-
tions. In accounting for State and fed-
eral regulations, however, there are
defenses and strategies available to
the local government to minimize its
liability and damages exposure, and
to ensure that the costs of protect-
ing natural resources are equitably
spread with the benefit.
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