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A Brief History of Florida’s Energy Efficiency
Goals Under the FEECA Statute - Part 1 ——

Introduction

Every five years, the Florida Public
Service Commission (“FPSC”) sets
energy conservation goals pursuant
to the Florida Energy Efficiency and
Conservation Act (“FEECA”), Sec-
tions 366.80-366.83 and 403.519, F.S.,
and Chapter 25-17, F.A.C. In 1980,
FEECA was enacted with the goal
of reducing Florida’s peak electric
demand and energy consumption
along with the consumption of scarce
energy resources such as petroleum
based fuels.! Since the enactment of
FEECA, the FPSC has held formal
and informal proceedings to establish
conservation goals, and the FPSC
will establish conservation goals once
again in 2019. Why is 2019 FEECA
goal setting proceeding important?
The energy efficiency goals estab-
lished by the FPSC will affect the
majority (more than 83%) of Florida’s
retail electric utility customers for
the next five to ten years.?

This Brief History of FEECA is a
two-part article. The first part de-
scribes the purpose of FEECA, out-
lines some of the major amendments
to FEECA, briefly describes the cost-
effectiveness tests utilized for eval-
uating energy efficiency measures
for establishing goals for demand
(“MW?”) and energy (“MWh”) savings,
and touches on the role of free riders
in establishing energy conservation
goals. The second part will provide a
brief overview of FEECA goal setting
through the decades, starting with
1980 but focusing primarily on the
two most goal setting proceedings.

FEECA Stakeholders

In June 2018, the FPSC staff initi-
ated informal discussions with all the
stakeholders concerning the upcoming

2019 FEECA goal setting proceed-
ing. Numerous parties attended this
“kickoff” meeting. Utility stakehold-
ers include the five-regulated inves-
tor owned utilities (the “IOUs”) and
two municipal electric utilities (the
“municipals”) subject to FEECA.?
The IOU stakeholders are Florida
Power & Light Company (“FPL"),
Duke Energy Florida (“DEF”), Tampa
Electric Company (“TECO”), Gulf
Power Company (“Gulf”), and Florida
Public Utilities Company (“FPUC”).*
The municipals are JEA (formerly
known as Jacksonville Electric Au-
thority) and the Orlando Utilities
Commission (the “OUC”). Non-utility
stakeholders include the Southern
Alliance for Clean Energy (“SACE”),
the Florida Industrial Power Users
Group (“FIPUG”), which represents
large industrial customers, the Of-
fice of Public Counsel, which is the
statutory representative of Florida’s
regulated ratepayers, and the Florida
Department of Agriculture and Con-
sumer Services’ (FDACS’) Office of
Energy, a statutory stakeholder in
the FEECA goal setting proceeding.’
Additional non-utility stakeholders
may intervene in the proceeding in
the near future. In late 2018 or early
2019, the FPSC will open dockets for
each of the utility stakeholders sub-
ject to the jurisdiction of the FEECA
goal setting proceedings.®

In 2019, the FPSC will hold FEE-
CA goal setting proceedings whereby
all the stakeholders can present tes-
timony as to what each stakehold-
er believes the appropriate energy
efficiency goals should be for each
of the participating utilities for the
next ten (10) years. At the conclu-
sion of the proceedings, FPSC staff

will review the evidence presented
by all the stakeholders and draft a
memorandum which will recommend
appropriate energy efficiency goals
for each of the utilities involved in the
proceeding. Unique to FPSC practice,
the appointed Commissioners can
accept, modify, or reject the staff’s
recommended findings of fact and
conclusions of law contained in staff’s
memorandum as long as there is com-
petent substantial evidence in the
record to support the FPSC’s ultimate
decision. If a stakeholder disagrees
with the FPSC’s approved goals, that
party may seek reconsideration with
the FPSC or take an appeal to the
Florida Supreme Court;” however,
the likelihood of success on appeal is
highly doubtful given the deference
the Court traditionally extends to
FPSC decisions supported by compe-
tent substantial evidence.

See “Energy Efficiency” page 19
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From the Chair

by David Bass

Greetings! The 2018-19 year is off
to a great start. We have had two well
“attended” webinars thus far. On Au-
gust 28th, Fred Aschauer presented
an Environmental Litigation Update,
and talked about the ongoing saga of
Florida v. Georgia (not the football
variety, in which Florida might not
fare as well) and the Florida Water
and Land Conservation Initiative.
Thanks to ELULS Council Members
Robert Volpe and Gennaro Scibelli
for coordinating this webinar. On
September 25th, Adam Blalock and
Jason Totoiu gave a webinar pre-
sentation on FDEP 404 Assumption.
This webinar was organized by Rob-
ert Volpe. In addition, Robert Volpe

and CLE co-chair Josh Coldiron have
been busy organizing webinars for
the rest of the year and have many
more in the pipeline. If anyone out
there has an idea and/or speakers for
a webinar, let us know and we’ll be
sure to try to squeeze you in.

We will have our first Executive
Council meeting of the year on Octo-
ber 11th in Orlando from 3-5 pm at
the law offices of Lowndes, Drosdick,
Doster, Kantor & Reed, P.A. at 215
N. Eola Drive, Orlando Florida. Fol-
lowing the meeting, there will be a
mixer at the World of Beer on beauti-
ful Lake Eola in downtown Orlando.
All Section members are invited to
the meeting and mixer, and I hope

you can all make it, especially if you
live in the Central Florida area. We
will have additional meetings and
mixers throughout the year, and are
even trying to organize field trips for
the Section later in the year. Please
be on the lookout on the Section web-
site, and we’ll also send e-mail blasts
advertising these events.

Finally, let’s keep our thoughts and
prayers for folks in the Carolinas who
are dealing with the aftermath of the
devastation from Hurricane Florence.
We in Florida know all too well the
challenges and hardships related to
these types of storms.

Anyway, have a great fall and hope
to see you soon!
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ON APPEAL

by Larry Sellers, Holland & Knight

Note: Status of cases is as of August
30, 2018. Readers are encouraged to
advise the author of pending appeals
that should be included.

FLORIDA SUPREME COURT

Lieupo v. Simon’s Trucking, Inc.,
Case No. SC18-657. Petition for re-
view of decision by the First Dis-
trict Court of Appeal (“First DCA”) in
which the court certified the follow-
ing question as one of great public
importance: “Does the private cause
of action contained in s. 376.313(3),
Florida Statutes, permit recovery for
personal injury?” Simon’s Trucking,
Inc., v. Lieupo, Case No. 1D17-2065
(Fla. 1s* DCA, April 18, 2018). Status:
Notice filed April 30, 2018.

The Richman Group of Florida, Inc.
v. Pinellas County, Case No. SC18-
456. Petition for review of decision by
the Second District Court of Appeal
(“Second DCA”) reversing final judg-
ment awarding the Richman Group
of Florida, Inc., over $16.5 million
in damages under 42 U.S.C. § 1983,
based on the trial court’s conclusion
that Pinellas County violated Rich-
man’s substantive due process and
equal protection rights by denying
Richman’s proposed amendment to
Pinellas County’s land use plan. 42
Fla. L. Weekly D2526a (Fla. 2" DCA
2017). Status: Notice filed March 20,
2018.

Pacetta, LLC v. The Town of Ponce
Inlet, Case No. SC17-1897. Petition
for review of the Fifth District Court
of Appeal (“Fifth DCA”) decision re-
versing the trial court’s judgment
that the Town of Ponce Inlet is liable
for taking as a result of its enactment
of a planned mixed use redevelop-
ment of waterfront property, includ-
ing by referendum. 42 Fla. L. Weekly
D1367b. Status: Petition for review
denied on January 23, 2018; petition

@
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for writ of certiorari filed with U.S.
Supreme Court on June 21, 2018
(Docket No. 17-1698),

FIRST DCA

Richard Corcoran, Joe Negron and
the Florida Legislature v. Florida
Wildlife Federation, Inc., Florida De-
fenders of the Environment, Inc., et
al. Case No. 1D18-3141. Appeal from
Final Judgement for the plaintiffs:
(1) interpreting Amendment 1 to lim-
it the use of the funds in the Land
Acquisition Trust Fund created by
Article X, Section 28, of the Florida
Constitution to the acquisition of
conservation lands or other property
interests that the state did not own
on the effective date of Amendment 1
and thereafter, and to improve, man-
age, restore natural systems thereon,
and enhance public access or enjoy-
ment of those conservation lands;
and (2) determining that numerous
specific appropriations inconsistent
with that interpretation are uncon-
stitutional. Status: Notice of appeal
filed July 26, 2018.

Kanter Real Estate, LLC v. DEP, et
al., Case No 1D17-5096. Appeal from
final order denying an application
for oil and gas drilling permit, over
contrary recommendation by the ad-
ministrative law judge. Status: Notice
of appeal filed December 5, 2017.

FWCC v. Daws, et al., Case No.
1D16-4839. Florida Fish and Wildlife
Conservation Commission (“FWCC”)
appeal from order granting a tempo-
rary injunction requiring the FWCC
to stop deer hunters and their dogs
from trespassing onto appellees’ prop-
erty, “to abate the nuisance of the deer
hunting dogs from trespassing onto
the property of the Plaintiffs, and
of the deer dogs and their hunters
from interfering with the plaintiffs’
right to the quiet enjoyment of their
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private property.”. Status: reversed on
August 16, 2018 by opinion on motion
for rehearing and motion for certi-
fication, denying appellees’ motion
for certification, but granting in part
appellees’ motion for rehearing and
withdrawing opinion dated April 10,
2018; dissenting opinion by J. Lewis.

THIRD DCA

Cruz v. City of Miami, Case No.
3D17-2708. Appeal from trial court
order granting the City of Miami’s
motion for summary judgment, con-
cluding that a consistency challenge
is limited to whether the challenged
development order authorizes a use,
density or intensity of development
in conflict with the applicable com-
prehensive plan. In so ruling, the
trial court applied the Second DCA’s
holding in Heine v Lee County, 221 So.
3d 1254 (Fla. 2d DCA 2017). Status:
Oral argument date set for Septem-
ber 11, 2018.

Florida Retail Federation, Inc., et
al. v. The City of Coral Gables, Case
No. 3D17-562. Appeal from final sum-
mary judgment upholding the City of
Coral Gables’ ordinance prohibiting
the sale or use of certain polysty-
rene containers, based upon the trial
court’s determination that three state
laws preempting the ordinance are
unconstitutional. Status: Oral argu-
ment held on December 13, 2017.

FOURTH DCA

Everglades Law Center Inc. v. SFW-
MD, Case Nos. 4D18-1220,-1519 and
-2124. Appeals from Order Denying
Writ of Mandamus Against Plaintiff
South Florida Water Management
District and Entering Final Judg-
ment on Defendant Everglades Law
Center’s Counterclaim. The Ever-
glades Law Center sought to require

continued...
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ON APPEAL

from previous page

disclosure of the transcripts of a
“shade” meeting held by the South
Florida Water Management District
(“SFWMD”) Governing Board involv-
ing discussions regarding mediation
between the SFWMD and its Govern-
ing Board in attorney-client sessions.
The order concludes that the tran-
scripts of such discussions constitute
communications at a mediation pro-
ceeding within the meaning of Sec-
tion 44.102(3), Florida Statutes, and
therefore are exempt from disclosure
under the public records law. Status:
Notice of appeal filed April 20, 2018.

Maggy Hurchalla v Lake Point
Phase I LLC, Case No.4D18-763. Peti-
tion for expedited writs of prohibition,
mandamus and certiorari related to
trial court rulings during and after a
trial. The jury found Ms. Hurchalla
liable for $4.4 million in damages on
a claim of tortious interference with
a contract for a public project, due to
her public comments in opposition to

the project. Status: Petition for writ

of prohibition dismissed on May 11,
2018; to the extent the petition seeks
certiorari relief, it is denied; to the
extent the petition seeks mandamus,
the writ is dismissed without preju-
dice to file a separate petition for writ
of mandamus; motion for rehearing
denied June 13, 2018.

Maggy Hurchalla v Lake Point
Phase I LLC, Case Nos. 4D18-1221
and 1632. Plenary appeal from jury
verdict finding Ms. Hurchalla liable
for $4.4 million in damages on a claim
of tortious interference with a con-
tract for a public project because of
her Ms. Hurchalla’s comments in op-
position to the project. Status: Notice
of appeal filed April 20, 2018.

City of West Palm Beach v. SF-
WMD, et al., Case No. 4D17-1412.
Appeal from final order granting an
environmental resource permit for
the extension of State Road 7 in Palm
Beach County Status: Reversed and
remanded on August 8, 2018; South
Florida Water Management District’s
motion for rehearing and clarification
denied on September 4, 2018.

Bluefield Ranch Mitigation Bank

Trust v. SFWMD and FDOT, Case
No. 4D16-3023. Appeal from South
Florida Water Management District’s
(“SFWMD?”) final order dismissing
petition for hearing seeking to chal-
lenge issuance of permit to FDOT.
Status: Reversed and remanded on
July 11, 2018; DOT filed a motion for
rehearing and SFWMD filed a motion
for clarification or correction, both on
August 27, 2018.

FIFTH DCA

Adele Simons, et al v Orange Coun-
ty, et al, Case No. 5D18-1418. Appeal
from a final order of the Administra-
tion Commission finding the “Lake
Pickett” plan amendments adopted
by Orange County “in compliance”.
The administrative law judge rec-
ommended that the Administration
Commission find the plan amend-
ments not in compliance. Status: No-
tice of appeal filed April 30, 2018;
joint motion to dismiss for lack of
standing filed May 21, 2018; motion
to dismiss denied June 19, 2018, with-
out prejudice for raising arguments
in answer brief.
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What is the Replacement Value of a
Regulatory Conservation Easement?

Jaime Elizabeth Northrup, Esq.

Regulatory conservation ease-
ments are frequently granted to
state and federal agencies to pre-
serve natural areas as compensatory
mitigation for projects incurring en-
vironmental resource impacts. The
purpose of a regulatory conservation
easement is to provide mitigation for
environmental impacts by setting
aside land to replace the ecological
value of the land being impacted.
When circumstances require amend-
ment or release of a conservation
easement, how should the easement
be valued for the purpose of its
replacement?

Replacement of ecological value of
a regulatory conservation easement
encumbering mitigation land is easily
justified by environmental resource
permitting regulations. If compensa-
tory mitigation for an environmental
impact is lost, it should be replaced
in kind to ensure no net loss of eco-
logical value. However, requiring of
monetary compensation for this type
of easement lies in direct conflict
with the principles of environmental
protection regulations, the Takings
Clause of the Fifth Amendment of the
U.S. Constitution, and U.S. Supreme
Court case law precedent.

An “easement” is a nonpossessory
right to enter and use land in the pos-
session of another that obligates the
owner of the land not to interfere with
the uses reserved by the holder of the
easement. Restatement (Third) of
Property: Servitudes § 1.2(1) (2000).
Conveyance of an easement, however,
does not convey fee simple ownership
of property. The grantor of a conser-
vation easement retains ownership
of the servient land and may use the
property for any purpose not inconsis-
tent with the servitude. Racine v. U.S.,
858 F.2d 506, 507-509 (9th Cir. 1988).

Conservation easements are in-
tended to remain in place in perpe-
tuity. However, circumstances some-
times arise that require amendment
or release of these encumbrances.
For example, it may be impossible
to identify a feasible roadway align-
ment that traverses entirely through
unencumbered land. Alternatively,
the ecological value of an encumbered

mitigation area may have severe-
ly decreased as a result of changed
conditions on the site or in the sur-
rounding area since the easement
was recorded, to the point where the
economic detriment to the develop-
ment potential of the parcel out-
weighs the intended ecological utility
of the easement. While disturbance
of a conservation easement is not a
desirable solution in any situation, it
is sometimes the only solution.

The Restatements (Third) of Prop-
erty: Servitudes suggest payment of
damages and/or restitution if the ser-
vitude is terminated. § 7.11(2) (2000).
Payment of damages is suggested in
order to compensate the public for
loss of the servitude if the changed
conditions necessitating release are
brought about by the servient owner,
measured by the replacement value
of the servitude or the increase in
value resulting from removal of the
encumbrance. Id. § 7.11 emt. ¢ (2000).
If the changed conditions are not at-
tributable to the servient owner, resti-
tution including amounts invested in
acquisition and improvement of the
servitude, as well as tax and other
governmental benefits received as
a result of creation of the servitude,
may be appropriate. Id.

The goal of a regulatory conserv-
ation easement is to mitigate en-
vironmental impact. While this type
of easement provides a public benefit
through conservation of ecological re-
sources, the public benefit is retained
through conveyance of a replacement
easement that is ecologically sim-
ilar to the release area. Therefore,
payment of damages appears super-
fluous in the environmental permit-
ting context.

In Florida, the St. Johns River
Water Management District (“SJR-
WMD?”) adopted a rule in 2010 that
required replacement of ecological
and monetary value for certain types
of conservation easement releases
including those on single family lots
and for public projects. Fla. Admin.
Code r. 40C-1.1101(c,e). SJRWMD
was the only one of Florida’s five
water management districts to im-
plement this requirement. The rule

5

was amended two years later to re-
quire economic value replacement
for “other requests” for conservation
easement release that exceeded mi-
nor thresholds such as boundary ad-
justment, legal errors, or easements
no longer needed for mitigation. Fla.
Admin. Code r. 40C-1.1101(g).

For public projects and “other re-
quests,” the monetary value of the
conservation easement was calcu-
lated by rule as the difference be-
tween the full fee simple valuation
of the area as encumbered and as if
unencumbered. Fla. Admin. Code r.
40C-1.1101(3)(d)(1).

Though the rule was subsequently
repealed in December 2015, it is im-
portant to illustrate the lack of con-
nection between economic value and
environmental resource permitting
goals. A hypothetical case study
will be used for comparison purposes.
Assume that two regulatory conser-
vation easements must be released to
facilitate construction of a roadway.
The first easement will be referred
to as Prime Commercial (“PC”). It is
surrounded by a high-traffic roadway,
thriving commercial development,
and high-density residential neigh-
borhoods. The second easement will
be referred to as Rural Residential
(“RR”), as it is located in a sparsely
populated residential region, with no
direct roadway access to the encum-
bered area. Both easements are one
acre in size, encumbering the entirety
of the underlying parcels.

Comparison of the monetary valua-
tion of the easements in the hypotheti-
cal case study yields startling results.
The PC site, located in a commercial
area on a high-traffic roadway, could
have a value of $500,000 if it were
unencumbered. However, the value of
the site in its encumbered state could
be $50,000. The RR site, given
its rural setting, would likely have
an assessed value of around $10,000
if unencumbered. A parcel of land
zoned for residential use in a rural
area is exponentially less expensive
than a comparable parcel zoned for
commercial use in densely developed
surroundings. The encumbered value

continued...
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of the RR site will be set at $5,000.

The monetary value of the conser-
vation easement (market value of the
land without the easement minus
market value of the land as it is cur-
rently encumbered) on the PC site is
$450,000, while the value of the ease-
ment on the RR site is $5,000. If the
PC and RR sites provide comparable
ecological value, injection of mon-
etary value into the equation yields
arbitrary and excessive replacement
requirements.

In Nollan v. California Coastal
Commission, the Supreme Court held
that an exaction imposed by a gov-
ernment body must be substantially
related to a legitimate government
interest, and that there must be an
“essential nexus” between the exac-
tion and that interest. 483 U.S. 825
(1987). The Nollans appealed from a
decision of the California Court of Ap-
peals, holding that the Coastal Com-
mission could condition its grant of
permission to the Nollans to rebuild
their house on their transfer to the
public of an easement across their
beachfront property to allow access
to a public beach. Id. at 827.

Justice Scalia, writing the major-
ity opinion for the Supreme Court,
stated that “. . . if the Commission
attached to the permit some condi-
tion that would have protected the
public’s ability to see the beach not-
withstanding construction of the new
house — for example, a height limita-
tion, a width restriction, or a ban on
fences — so long as the Commission
could have exercised its police power
... to forbid construction of the house
altogether, imposition of the condi-
tion would . . . be constitutional.” Id.
at 836. The constitutional propriety
was lost, however, if the condition
substituted for the prohibition failed
to further the end advanced as the
justification for the prohibition. Id.
at 837. The Court determined that
unless the permit condition served
the same governmental purpose as
the development ban, the building
restriction was not a valid regulation
of land use but “an out-and-out plan
of extortion.” Id. (citing J.E.D. Associ-
ates, Inc. v. Atkinson, 121 N.H. 581,
584 (1981)).

The requirement to replace mone-
tary value of a regulatory conservation

easement, if imposed by the easement
holder as a condition of easement
release, does not have an essential
nexus to the goals and objectives of
natural resource protection. Convey-
ance of an easement over additional
mitigation land in order to satisfy
the monetary value replacement re-
quirement, above and beyond what
is required for ecological purposes,
does not serve the same governmen-
tal purpose of ecological offset that
is achieved by environmental impact
regulations.

If monetary payment is made to
the agency to offset the difference,
with no statutory direction regard-
ing how the payment is used for
conservation purposes, the nexus is
even more tenuous. In Koontz v. St.
Johns River Water Management Dis-
trict, the Supreme Court stated that
they have “repeatedly found takings
where the government, by confiscat-
ing financial obligations, achieved a
result that could have been obtained
by imposing a tax.” 133 S. Ct. 2586,
2601 (U.S. 2013). The purpose of a
regulatory conservation easement is
to provide environmental mitigation,
not to provide a valuable real estate
asset for the agency. Requirement for
compensation of monetary value of
the easement upon release, however,
treats them as such in practice. If the
agency’s goal is to receive funding, the
Koontz methodology prevails. If the
agency’s goal is to dissuade release
of easements, it contradicts general
property law provisions stating that
an easement may be extinguished
by an agreement of the parties to
the easement or their successors.
Restatement (Third) of Property: Ser-
vitudes § 7.1 (2000). Further, a ban
on all conservation easement release
is unreasonable. While easement re-
lease must be considered only as a
last resort, it must remain available
as an option in order to maintain the
ability to adapt to changing circum-
stances in a reasonable manner.

Following their decision in Nollan
v. California Coastal Commission, the
Supreme Court granted certiorari
to determine the degree of required
connection between government-
imposed exactions and the projected
impacts of a proposed development in
Dolan v. City of Tigard. 483 U.S. 825
(1987). The Court held in Dolan that
an exaction is legitimate only if it is
roughly proportional to the impact of
the proposed activity. Id. at 391.

6

In application of the “rough propor-
tionality” test to the hypothetical case
study, the test may be satisfied on the
RR site if an ecologically comparable
replacement area is found nearby. As
discussed above, the monetary value
of the hypothetical RR conservation
easement is $5,000. It is possible that
a replacement site large enough to
provide adequate mitigation for eco-
logical offset of the RR conservation
easement would be worth at least
$5,000, which would satisfy the re-
quirement to replace monetary value.

However, replacement of the mon-
etary value of the easement on the
hypothetical PC site is highly un-
likely to result in a replacement area
that is “roughly proportional” to the
impact, thereby failing the Dolan test.
Since the PC site lies in a densely
developed area, it is possible that a
replacement area large enough to
provide adequate ecological offset
would be far enough away from the
densely developed region that the
per-acre land costs could be less than
half that of the PC site. If the value
of the replacement parcel is one-half
of the value of the PC site, the one-
acre PC conservation easement must
be replaced with two acres of land in
order to satisfy the monetary offset
requirement. The replacement site
would then provide twice the amount
of required ecological value.

If the replacement site is further
away from the PC site, the ratio could
be even higher. If land values around
the proposed replacement site are
$50,000 per acre, then the applicant
would be required to provide nine
times the ecological value of the im-
pacted conservation easement in or-
der to satisfy the monetary offset
requirement. Providing two or more
times the required ecological value in
order to meet the monetary replace-
ment requirement fails the “rough
proportionality” test. The Court in
Dolan stated, “[a] strong public desire
to improve the public condition [will
not] warrant achieving the desire by
a shorter cut than the constitutional
way of paying for the change.” Id. at
396. (citing Pennsylvania Coal v. Ma-
hon, 260 U.S. 393, 416 (1922)).

In Koontz v. St. Johns River Water
Management District, the Supreme
Court held that the government’s
demands from a land-use permit ap-
plicant must satisfy the requirements

continued...
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of Nollan and Dolan even when the permit
is denied, and even when the demand is for
money. 133 S.Ct. 2586, 2603 (2013). “Extor-
tionate demands for property in the land-use
permitting context run afoul of the Takings
Clause not because they take property but
because they impermissibly burden the right
not to have property taken without just com-
pensation.” Id. at 2596.

Based on the findings in Koontz, it is clear
that the requirement for replacement of mon-
etary value of a conservation easement as a
condition of a permit allowing amendment
or release of a regulatory conservation ease-
ment would qualify as an exaction that must
meet the Nollan and Dolan tests of essential
nexus and rough proportionality, respectively.
133 S.Ct. 2586 (2013). These tests are clearly
not met. Replacement of monetary value does
not have an essential nexus to the goals and
objectives of environmental resource permit-
ting regulations. Further, the requirement to
replace monetary value of a conservation ease-
ment will often result in required dedication
of land in such excess that it is not roughly
proportional to the proposed impact, thereby
failing the “rough proportionality” test. In
Koontz, the Court stated that by condition-
ing a building permit on the owner’s deeding
over a public right-of-way, the government
can pressure an owner into voluntarily giving
up property for which the Fifth Amendment
would otherwise require just compensation. Id.
at 2594. Conveyance of an easement over an
acreage of land that far exceeds the mitigation
requirements is a directly comparable situa-
tion. Land owners must accede to the agency’s
demand if they want the agency to agree to
release their easement.

“So long as the building permit is more valu-
able than any just compensation the owner
could hope to receive for the right-of-way, the
owner is likely to accede to the government’s
demand, no matter how unreasonable. Ex-
tortionate demands of this sort frustrate the
Fifth Amendment right to just compensation,
and the unconstitutional conditions doctrine
prohibits them.” Id. at 2595.

In practice, the requirement to replace
monetary value of a conservation easement
is an exaction that results in imposition of
punitive cost upon owners of the encumbered
land, and fails the tests of essential nexus
and rough proportionality. While arguments
may differ for other types of easements, the
only permissible method of valuation of a
regulatory conservation easement conveyed
for the purpose of environmental mitigation
is through consideration of'its ecological value.
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ELULS Case Law Update

Defenders of Crooked Lake,
Inc. and Phillip and Priscilla Ge-
rard v. Krista Howard and De-
partment of Environment , 2018
Fla. Div. Adm. Hear. LEXIS 535
(DOAH dJuly 05, 2018).

At issue was the Department of
Environmental Protection’s issuance
of a Consolidated Environmental Re-
source Permit (CERP) to a residential
landowner for a dock construction.
DEP issued a CERP to Howard for
the construction of a two-level dock
with four slips and a flat platform
roof. Howard’s neighbors, the Ge-
rards, challenged DEP’s permit is-
suance, alleging that the dock would
interfere with their riparian rights.

As proposed, the dock would oc-
cupy a total area of approximately
2,591 square feet. Several other docks
on Crooked Lake are of similar size
to the proposed dock, and eight are
larger. The dock is designed to com-
pensate for known fluctuations in
Crooked Lake’s water level and ex-
tends out to the bottom elevation
point of the lake, which is approxi-
mately 109.9 feet National Geodetic
Vertical Datum (NGVD). Howard’s
boat has a 25-inch draft and will be
stored on a boat lift. The Consolidated
Authorization granted to Howard
required various environmental qual-
ity procedures, including a minimum
12-inch clearance between the deep-
est draft of the vessel (with motor
in the down position) and the top of
submerged resources. The ALJ found
that the dock will not adversely af-
fect or degrade the water quality or
the fish, wildlife, or listed species of
Crooked Lake.

The issue was whether Howard’s
proposed dock was of sufficient length
to unreasonably infringe upon or re-
strict the Gerards’ right to an un-
obstructed view of Crooked Lake.
The ALJ found that Howard’s dock
does not interfere with the Gerards’
right to view the lake. The right to
an “unobstructed” view does not en-
tail a view free of any infringement
upon or restriction whatsoever by
neighboring structures or activities.
An “unobstructed” view is not an un-
fettered right to a view of the water
completely free of any lateral en-
croachment but is the right of a view
toward the channel or the center of a

lake without unreasonable infringe-
ment or restriction. Even though the
dock will infringe upon the Gerards’
lateral view, this merely constitutes
an annoyance. The ALJ concluded
that the dock will not unreasonably
infringe upon or restrict the Gerards’
riparian right to an unobstructed
view or create a navigational hazard.

Bluefield Ranch Mitigation Bank
Trust v. South Florida Water
Management District and Florida
Dept. of Transportation, No.
4D16-3023 (Fla. 4 DCA July 11,
2018).

Bluefield Ranch sought to chal-
lenge the South Florida Water Man-
agement District’s permit (District)
to the Department of Transportation
(DOT) for a road-widening project.
The District dismissed Bluefield’s
petition with prejudice, determin-
ing that Bluefield lacked standing
and that Bluefield only specifically
alleged economic injury. The Fourth
District court disagreed, reversed
the District’s dismissal order, and
remanded for a formal administra-
tive hearing, finding that Bluefield
did have standing and alleged more
than just economic injury.

The District issued a permit to
DOT that required DOT to purchase
mitigation credits to offset the envi-
ronmental impact of the road-wid-
ening project. DOT purchased most
of the credits from Dupuis Reserve
(Dupuis) and some credits from Blue-
field. In the original petition, Blue-
field argued that DOT was required
to consider the credits provided by
Dupuis because Dupuis did not meet
the statutory criteria to qualify as a
mitigation bank. Bluefield claimed
that its substantial interests are
(1) to prevent environmental harm
caused by unlawful mitigation and
(2) the preservation of wetlands as a
landowner in the affected area.

Under the Agrico test, which evalu-
ates (1) whether there is an injury in
fact with sufficient immediacy and
(2) a substantial injury of the type
which the proceeding is designed to
protect, the court found that Blue-
field adequately alleged standing
because it was reasonably foresee-
able that Bluefield’s property would
be adversely affected by the DOT’s
selection of an allegedly unlawful
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mitigation option. Agrico Chemical
Co. v. Department of Environmental
Regulation, 406 So. 2d 478 (Fla. 2d
DCA 1981).

The court first addressed Blue-
field’s alleged injury. Per Fla. Stat. §
373.4137(2)(c), DOT must consider
using credits from a permitted miti-
gation bank and must consider the
availability of suitable and sufficient
mitigation bank credits. Bluefield al-
leged that Dupuis is not a permitted
mitigation bank, and does not qualify
for “must consider” status. A mitiga-
tion bank must provide reasonable
assurance that it will comply with
relevant statutory and regulatory
standards. See § 373.4136(1), Fla.
Stat. Bluefield’s petition raised a dis-
puted question of fact that, if taken
as true, satisfied the first prong of
the Agrico test. The court next ad-
dressed Bluefield’s substantial injury
claim. If Dupuis is not qualified to
provide mitigation bank services, the
question becomes whether Bluefield
has a substantial interest in chal-
lenging the permit. The court found
(1) that an economic interest in the
outcome of a case does not bar Blue-
field’s standing and (2) that Bluefield
has a substantial interest in the en-
forcement of statutory compliance for
mitigation banks in the area.

GSK Hollywood Dev. Grp., LLC v.
City of Hollywood, 2018 Fla. App.
LEXIS 6083

GSK Hollywood alleged that the
City of Hollywood (1) violated the
Bert Harris Act and (2) violated GSK’s
substantive due process rights. The
Seventeenth Judicial Circuit ruled
in favor of GSK Hollywood on the
Harris claim and ruled in favor of the
City on the substantive due process
claim. The Fourth District Court of
Appeal reversed the circuit court’s
Harris ruling.

In 2002, GSK purchased property
in Hollywood Beach to construct a
luxury condominium. At the time,
the property was zoned to allow con-
struction up to 150 feet. Later, the
City, after numerous failed ordinance
proposals, lowered the construction
allowance to 65 feet. GSK sued, hav-
ing not applied for a permit, vari-
ance, or other formal relief. Regarding
the Harris claim, the circuit court

continued...
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granted summary judgment for GSK
and rejected the City’s argument that,
because GSK did not apply for formal
relief, recovery was precluded under
the Harris Act. The City appealed.
The Fourth District held that a
property owner cannot state a Harris

claim (albeit a former version of the
act) when the property owner did not
formally apply to develop the property.
Noting the plain language of Chapter
70, Florida Statutes, the court made
two observations: The “as applied” and
the “specific action of a governmental
entity” language throughout Chap-
ter 70 evidences that a Harris claim
“does not ripen until the governmental

entity specifically applies the law or
ordinance to the property in question.”
The court also likened to and distin-
guished the case from First and Fifth
District precedent.

Because GSK did not apply for
formal relief, and because the City
did not take specific action involving
GSK’s property, the district court re-
versed and remanded the case.

Florida’s Community Planning Act:

Bridging the Predictability Gap

Robert M. Rhodes

The 2011 Community Planning Act
(CPA)! was enacted with the intent
and purpose to strengthen local gov-
ernment’s role, processes, and pow-
ers in the state intergovernmental
planning program and to focus the
state’s role on protecting important
state resources and facilities.? Un-
derlying this major, consequential
revision to the 1985 Local Govern-
ment Comprehensive Planning and
Land Development Regulation Act
was a concern the state program over-
reached and had become burdened
with stultifying process that caused
unnecessary delay in decisions and
produced unacceptable costs to gov-
ernment and the private sector. This,
in turn, hampered economic devel-
opment and new growth. Addition-
ally, the 1985 Act had been regularly
amended by the Legislature and ac-
cumulated outdated provisions that
were ripe for review, revision, repeal,
and streamlining. Separately in 2011,
the Department of Community Af-
fairs, which served as the state plan-
ning agency, was abolished and the
state planning program moved into
a new Department of Economic Op-
portunity (DEO).?

As with any organic public policy,
it’s useful to review and evaluate
how well a program is achieving its
intended purpose. Assessing the CPA,
there’s little doubt legislative goals
to devolve more planning authority
to local government, focus the state
role, and streamline the program are
being accomplished.

Recent DEO data relating to state
review of local plan amendments is
informative. In 2017, DEO received

470 amendment packages from lo-
cal governments, comprising 17,700
amendments.* Approximately 86%
of the amendments underwent ex-
pedited review and 14% coordinated
review.® The Department may com-
ment on expedited review amend-
ments® and may issue objections, rec-
ommendations, and comments (ORC)
on larger scale proposals and plan
updates that are subject to a more ex-
pansive coordinated review.” Subject
to certain conditions, the DEO may
administratively challenge amend-
ments as not in compliance with state
standards.®

Of the 62 packages reviewed in
2017 under coordinated review, DEO
issued ORC objections for 26 pack-
ages, 17 with comments only and 19
with no comments or objections.’ The
Department did not provide any com-
ments on expedited review amend-
ments.!® All amendments were found
in compliance so no state challenges
were initiated.!!

This data reflects a strong desire
by the current state planning agency
to recognize and largely defer to local
government’s home rule authority
and responsibility and to amicably
resolve any differences with local
government.'?

Although to date some key CPA
goals are being fulfilled, there re-
mains a predictability gap in its
framework which, if properly ad-
dressed, can strengthen the Act and
further legislative intent and related
Department goals.

Here are some observations and
recommendations for going forward.
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Define Fundamental Terms

DEOQ’s oversight role in the plan
review process focuses on protecting
important state resources and facili-
ties against adverse impacts.'® This
is the appropriate priority and focal
point for the state and provides the
policy driver, foundation and, justifi-
cation for retaining a state role in the
planning program. However, these
fundamental terms are not statu-
torily defined.* Moreover, DEO is
not specifically authorized to develop
substantive administrative rules to
refine this expansive statutory lan-
guage and provide meaningful guid-
ance.!® Instead, for every proposed
plan amendment, up to ten state and
regional government agencies may
review the amendment and, in the
context of their statutory jurisdiction,
determine what is an important state
resource and facility and whether the
amendment would adversely impact
them.!¢

This open ended, “I know it when
I see it”, subjective identification and
assessment policy and process favors
no one. Plan amendment applicants
cannot determine up front the stan-
dards for complying with state stan-
dards. Regulatory uncertainty will
fuel additional risk and discourage
lenders interested in underwriting
new projects and economic develop-
ment opportunities. Engaged citizens
and affected governments are left to
divine the intention and situation
biases of the reviewers. State execu-
tive officers and legislators desiring
to oversee CPA performance lack
substantive benchmarks and metrics

continued...
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to appraise results and determine if
the Act’s seminal policy to protect
important state resources and facili-
ties is being achievedFurther, this ad
hoc identification process is fraught
with legal tripwires and vulnerable
to constitutional and administrative
law challenges.”

The state requires local govern-
ments to provide “meaningful, pre-
dictable planning standards for the
use and development of land.”®® It
should apply this same standard to
its central oversight role in the plan-
ning program and amend the CPA
accordingly.

To be relevant, any statutory revi-
sion should be realistic and feasible.
It’s not practical for the Legislature
to develop and enact what could be
an extensive list of important state
resources and facilities. However, the
Legislature can and should statutori-
ly define these fundamental terms,
and direct DEO to develop a rule
for adoption by the Governor and
Cabinet that implements the statu-
tory definition.?’ It’s time to do this.
The Department has administered
the CPA for several years. During
the period 2013-2017, it received
66,865 proposed amendments from
local governments.?! It clearly “has
had sufficient time to acquire the
knowledge and experience reason-
ably necessary to address the subject
matter” of a rule that would refine
and clarify state review policies.?? The
rule should be developed by DEO and
adopted by the Governor and Cabi-
net. It could be subject to legislative
review or approval.?® A state rule will
provide more predictable standards
and establish regulatory boundaries
for the review process which would
guide determination of adverse im-
pacts in individual cases.

Establish Decision Time Frames

The CPA provides detailed time
frames for local action on plan amend-
ments.?* Time frames for government
action accomplish several positive
purposes: (1) They provide useful cer-
tainty for applicants, inform business
plans and can reduce development
costs caused by unexpected delay; (2)
They enable a regulating government
to organize work load and promote
efficiency; and (3) Importantly, they
recognize applicants spend time and

often significant resources on applica-
tions and deserve a timely decision.
Although the CPA provides deci-
sion time frames for plan amend-
ments, it does not address time peri-
ods for local decisions that implement
plans through development orders.
Some local governments still main-
tain open or very flexible time frames
for acting on development order ap-
plications. Yes, delay is a tool avail-
able for decision makers to leverage a
desirable result. However, this tactic
certainly doesn’t build trust for or
confidence in a planning program or
further legislative purpose that lo-
cal government provide “meaningful,
predictable planning standards for
the use and development of land.”?
Moreover, delay feeds unpredictabil-
ity that adds to project costs which
may be reflected in the price of the
final development product. This pass
through especially impacts affordable
housing programs and projects.
Open ended decision periods
should be addressed by legislation
that would require local governments
to establish reasonable decision time
frames for processing and deciding
development order applications.?®
These action milestones should in-
clude at minimum determinations
of application sufficiency, hearing
dates, and final decision. A standard
for good cause should be included as
a basis for any extension of the time
frames. This amendment will help
even the decision playing field for
applicants and further legislative in-
tent to infuse predictability into local
planning and development decisions.

Uniformly Apply Mandatory Ex-
actions and Contributions

The development of regional im-
pact program essentially provided
that development conditions could
not be imposed on a DRI unless the
condition was adopted by local ordi-
nance and was generally applicable
to DRIs and non-DRIs.?” This policy
was intended to insure DRIs were
not singled out for inordinate, un-
fair exactions and other mandated
contributions. It also encouraged lo-
cal government to formally adopt
development exaction policies, which
ideally would be informed and vetted
by engaged public input.

Equitable application of develop-
ment exactions and mandated con-
tributions is another way to support
program predictability. This policy
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also will encourage more innovative
project planning because developers
will be better able to assess local ap-
proval obligations upfront for various
development scenarios with less con-
cern for being tagged with unexpect-
ed exactions during or at the end of a
review process. Legislation should be
considered that captures the essence
of the DRI provision and applies it to
local development orders.?®

Clarity

Too many local comprehensive
plans and land development codes
are loaded with vague terms and
planning and legal jargon that is diffi-
cult to understand and requires time
consuming and costly interpretation.
Planning and code language should
be as clear and specific as possible.
Cross references should be made to
sections that are related. Definitions
should be provided when technical
or uncommon terms are used. Super-
seded language should be revised or
repealed to reflect later amendments.
In sum, the same axioms that guide
superior transaction document draft-
ing should apply to government plans
and codes. Clarity enhances predict-
ability and benefits everyone engaged
in the planning program. Here’s a
suggestion: as part of local review of
plan amendment and development
approval applications, staff should re-
view applicable existing plan policies
and code standards for clarity and
cohesion. These checks may reveal
language that could be clarified.

Conclusion

The CPA is accomplishing major
legislative goals to swing the inter-
governmental planning pendulum
much further toward local govern-
ment and focus state oversight. But
an important state role remains to
process and review local plan amend-
ments to insure compliance with
state standards and, more broadly,
to facilitate sound planning, develop-
ment decisions, and economic growth
at all levels of government. State plan
amendment review standards are not
defined and subject to situational
interpretation by a number of state
and regional government agencies.
These ad hoc determinations produce
uncertainty that conflicts with state
goals to attract new economic devel-
opment that may be subject to land
use regulation.

Additionally, local governments

continued...
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implementing the CPA are not re-
quired to provide timely decisions on
applications for development approv-
als nor must they formally adopt and
evenly apply development approval
exactions and contributions. These
factors produce uncertainty and wid-
en the predictability gap.

Suggestions are offered for filling
this gap by infusing more certainty,
fairness, and clarity into state and lo-
cal process that implement the CPA.

A sustainable, stable, and ac-
countable planning and development
regulation program requires clear
guidelines to direct consistent ad-
ministration by government and to
provide performance guidance for
engaged and interested persons. The
CPA should be structured to con-
tinue and remain effective over the
years as government leaders, priori-
ties, and community policy interests
change, as they surely will.?® Predict-
ability will enable the CPA to further
achieve its goals. Filling the predict-
ability gap is a step forward.

Bob Rhodes served as the first chair of
the Environmental Law Section , now
ELULS. He also chaired the Adminis-
trative Law Section. Bob held senior
executive and legal positions with the
St. Joe Company, Disney Development
Company and Arvida Corporation
and served in state government ad-
ministering the state planning pro-
gram and as counsel to the Speaker of
the Florida House of Representatives.
He welcomes comments on this article
to rmrhodes@bellsouth.net.
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Priorities for Resilience in Florida

By: Julie Dick

Florida communities have had to
confront the realities of increased
flooding, living with more water
in general, and more intense hur-
ricanes. Restoring the Everglades,
and improving water quality are de-
fenses against the impacts of climate
change that Florida can no longer
wait to implement. Solutions to ad-
dress high levels of nutrient pollu-
tion and implement badly needed
projects for Everglades restoration
have existed for years. Politically
driven legal maneuvers and politi-
cal delays have gotten in the way
of addressing these issues with the
urgency they require. The State of
Florida has required minimal sea
level rise planning for coastal com-
munities. Some of the highest risk
sites in Florida, including multiple
low lying hazardous waste sites, are
not prepared for increasing sea level
rise and other climate impacts. Pri-
orities for climate action are readily
identifiable through consideration of
the comparative environmental and
public health threats facing Florida
communities. Two basic principles
must guide our efforts:

¢ (Climate change will negatively im-
pact quality of life, public health,
and our economy, which is direct-
ly connected to environmental
health. Adaptation and resilience
measures need to protect water
quality, the environment, and pub-
lic health.

e Climate planning is relevant al-
most universally across local gov-
ernment planning and operations.
Climate planning will be most ef-
fective if it is taken into consider-
ation across the board and conflicts
among governing laws and pro-
grams are identified and removed.

Additional legal risks connected to
infrastructure level of service, coordi-
nation among stakeholders, and the
Takings Clause of the 5" Amendment
of the U.S. Constitution and the Bert
Harris, Jr. Private Property Rights
Protection Act present an entire ad-
ditional focus area and are critical
considerations in climate, adaptation,
and resiliency planning. These topics

are beyond the scope of this article but
have recently been addressed in the
ELULS Reporter and by at least one
Florida municipality and will certain-
ly continue to be an important piece
of resiliency planning.! In the long
run, South Florida’s ability to with-
stand the impacts of climate change
depends upon its own actions and sig-
nificant global reductions in climate
pollution. Policy and legal leadership
from communities and businesses
can lead to significant deployment of
renewable energy sources and climate
pollution reductions. Florida commu-
nities, businesses, and elected officials
are becoming some of the leaders in
climate mitigation, as South Florida
Republican Representatives Carlos
Curbelo, Ileana Ros-Lehtinen, and
Francis Rooney have some of the best
Republican voting records on climate
in the U.S. Congress.?

Local governments and businesses
play an important role in moving
Florida to become a model in address-
ing climate pollution. Multiple cities
and some companies in Florida have
taken the “We Are Still In Pledge” to
comply with the goals of the Paris Ac-
cord or committed to 100% renewable
energy. Far fewer cities have negoti-
ated contracts and utility agreements
that put them on track to achieve
those goals. However, some leaders
in the state, like the City of Orlando,
are showing significant progress. In-
corporation of climate mitigation into
broader climate planning occurring
in Florida is a topic that deserves ad-
ditional attention. Climate pollution
mitigation, insurance risk, bond rat-
ings, and financing of mitigation and
resilience activities are other critical
aspects of climate planning that are
beyond the scope of this article.

The measures that will con-
serve and protect water quality,
quality of life, and the economy
in Florida will help extend the
viability and staying power of
communities in Florida.

Resilience depends on environ-
mental health. Resilience in Florida
depends on good water quality, Ev-
erglades restoration, and appropri-
ate management of contaminated
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properties. Climate change has and
will continue to exacerbate existing
ecological stresses. Adaptation and
resilience measures need to protect
water quality, public health, and the
environment in order to sustain Flori-
da’s ecological health. The algal blooms
plaguing the Everglades ecosystem
“thrive in warm, calm water.[]... As the
climate warms, toxic algae blooms are
proliferating worldwide.” As climate
change contributes to algal blooms and
poor water quality, measures to restore
and protect the Everglades and water
quality become more critical.

The restoration fixes that would
address the algal blooms by moving
water South from Lake Okeechobee
into the Southern Everglades, and
eliminating the need for discharges
to the Caloosahatchee and St. Lucie
rivers, would also greatly improve
Florida’s resilience to sea level rise.
The LiDar maps shown below, from
the US Army Corps of Engineers
(ACE), projects what South Florida
will look like with 2 feet of sea level
rise with and without Everglades
restoration. Restoring the Everglades
clearly physically protects Florida
through preventing land loss in the
face of sea level rise.

2 Foot SLR Marsh Losses Without Flow Restoration
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continued...



RESILIENCE IN FLORIDA

from previous page

Everglades restoration is key to
resiliency. Florida is currently expe-
riencing multiple ecological crises,
including fish, turtle, and manatee
die-offs, red tide in Southwest Flori-
da, and algal blooms on both coasts.*
University of Miami Professor Larry
Brand blames southwest Florida’s
red tide “primarily [on] the large
amount of nutrient-rich water com-
ing down the Caloosahatchee River
into the coastal waters.” In 2010
the Scott Administration’s Depart-
ment of Environmental Protection
(FDEP), under Secretary Herschel
Vinyard, petitioned the US EPA to
withdraw its 2009 determination
that numeric nutrient criteria are
necessary in Florida.® Ultimately, af-
ter litigation between EPA, FDEP,
Earthjustice and Florida Wildlife
Federation, FDEP issued it’s own
Numeric Nutrient Criteria. The regu-
lation of nutrients in Florida has
clearly failed to sufficiently address
the sources of pollutants impacting
the algal blooms. Nutrient pollution
will continue to be a litigation issue
to watch in Florida.

Political failures to act to protect
water quality in the Everglades ex-
tend beyond regulation of nutrients,
and include unnecessary delays in
restoring the Everglades ecosystem.
Preventing the discharges of nutrient
laden Lake Okeechobee water into

the Caloosahatchee and St. Lucie
rivers requires freshwater storage
South of Lake Okeechobee. The state
failed to exercise its option to buy
land South of Lake Okeechobee for
a reservoir in 2015. While there has
been some progress in efforts to se-
cure land needed for a reservoir south
of Lake Okeechobee’, the delays have
left coastal communities facing yet
another year of estuaries in an eco-
nomic and ecological crisis. “Over the
last decade, as the state fought feder-
al efforts to protect water, shrunk its
own environmental and water-man-
agement agencies, and cut funding
to an algae task force, monitoring for
water quality has plummeted.” The
South Florida Water Management
District is the lead agency in the
State’s role in Everglades restoration
projects, yet Governor Scott “ordered
budget cuts to water-management
agencies for five consecutive years.”

Fishing Guide Mike Conner from
Stuart reports losing 50% of his busi-
ness this year as a result of the algal
blooms.!® He describes tourism that
trickles up from tourists going out
on the water and in turn spending
money on hotels and restaurants.
Captain Conner says, “[i]f they’re
[not on his] boat fishing, they’re not
[t]here.”!! The economic viability of
the Florida communities depends on
water quality. Recreational fishing
in the Everglades has an economic
impact of $991 million annually.’? In
the Florida Keys alone, flats fishing
generates $34,447,000 in federal tax
revenue, and $28,298,000 in state
and local tax revenue. The total eco-
nomic impact from Keys Flats fishing
expenditures (including multipliers)
is $465,834,000 a year.’® Ocean rec-
reation and tourism account for 58%
of the local economy in the Keys,
2.3 billion in annual sales and sup-
port 33,000 jobs.* Between 2007
and 2008, over 400,000 visitors and
residents engaged in over 2 million
person-days of recreational sports
fishing in the Florida Keys.'® Climate,
water quality, the environment, and
the economy are closely tied together
in Florida. Measures that protect
water quality enhance resilience and
protect the economy.

Contaminated properties
Houston’s experience with Hur-
ricane Harvey demonstrates the
enhanced environmental and pub-
lic health threat contaminated
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properties pose due to sea level rise
and exacerbated storm risks posed
by climate change. The San Jacinto
River Waste Pits Superfund Site lost
its protective cap during the storm,
and the underlying material was ex-
posed.’ After the damage from the
storm, dioxin levels at the site were
“more than 2,000 times higher than
the maximum levels the [EPA] recom-
mends for the site.”!” The experience
at the San Jacinto River Waste Pits
demonstrates the risks contaminated
properties face when stronger storms
and increased flooding from climate
change impact these sites.

The World Resource Institute es-
timates that Miami Dade County
has 8 hazardous waste sites located
less than 1 foot above current sea
level, 23 sites less than 2 feet above
current sea level, and 73 hazardous
waste sites less than 3 feet above
current sea level.!® The remediation
programs for many of these sites were
established years ago, and the im-
pacts of sea level rise and increased
flooding from storm surge were not
contemplated in the development of
the cleanup plans.

The most contaminated properties,
which are “priorities for long-term
remedial evaluation and response”
are identified by the Federal EPA on
the National Priorities List (NPL).!°
Sites that “place sufficiently high
pursuant to the Hazardous Ranking
System”; are designated by the state
as “its highest priority”; or where a
release otherwise satisfies criteria
establishing a public health threat,
qualify for placement on the NPL.%°

In Miami-Dade County alone there
are 9 NPL and former NPL sites man-
aged by the U.S. EPA.?! Three of those
sites have been deleted from the NPL,
but continue to be monitored by the
EPA, and 6 sites remain on the NPL.
These 9 sites in Miami-Dade, along
with dozens of other sites across Flor-
ida are managed by an agency that
under the current administration
has attempted to remove references
to climate from its public documents
and websites. The EPA has main-
tained the site “Superfund Climate
Change Adaptation: Information
Sources” with links to information
and resources to assist in quantify-
ing vulnerability of these sites to
climate related impacts.?? However,
the selection of remedies to clean up
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these highly contaminated properties
occurs through rulemaking connected
to each site’s Remedial Investigation
and Feasibility Study. In many cases,
if not across the board, the cleanup
remedies do not appropriately incor-
porate the impacts of sea level rise
and increased flooding from storm
surge.

The objective of the Feasibility
Study (FS) is to ensure that appro-
priate remedial alternatives are de-
veloped and evaluated.?? Clean up
alternatives for NPL sites are evalu-
ated under nine criteria.?* Several
aspects of those criteria should be
revisited for climate change-impacted
sites. Overall protection of human
health and the environment depends
on remedies that can withstand im-
pacts of sea level rise and hurricanes.
Long-term effectiveness and perma-
nence of remedies will depend on how
remedies are designed to withstand
projected increases in sea level rise
and other climate risks. For each of
these sites, the toxicity and mobility
of substances may be impacted by
higher water tables and increased
risk of storm surge. The concepts of
Applicable or Relevant and Appropri-
ate Requirements (ARARs) need to be
adjusted so that climate impacts and
resilience are incorporated. Commu-
nity acceptance of remedies should
be tied to climate considerations. As
NPL sites continue to be impacted
by climate change, reconsideration
of selected remedies based on the
impacts of climate change will likely
be necessary at many of these sites
across Florida, in order to ensure
ongoing protection of human health
and the environment.

Climate change planning should
be comprehensive

The lack of action to prepare con-
taminated properties for climate im-
pacts demonstrates the need for more
comprehensive climate planning. An
adaptation, resilience, climate or sus-
tainability plan is effective to the
extent that its goals are reflected
in decisions regarding land use and
zoning, major infrastructure projects,
governing plans, ordinances, code,
and in management and prepared-
ness of the highest risk sites. Minimal
state requirements for climate plan-
ning means that local governments

are left to take it upon themselves
to effectively prepare for climate
change.

Florida Statute § 163.3178 re-
quires the Coastal Element of a local
government’s Comprehensive Plan
to “[ilnclude development and rede-
velopment principles, strategies, and
engineering solutions that reduce
the flood risk in coastal areas which
results from high-tide events, storm
surge, flash floods, stormwater runoff,
and the related impacts of sea-level
rise.” The sea level rise component
only applies to the redevelopment
component of the Plan, and it is to “be
used to eliminate inappropriate and
unsafe development in the coastal
areas when opportunities arise.” Ad-
ditional hurricane evacuation timing
and level of service requirements are
also included in the statute. As the
specific sea level rise planning re-
quirement only applies to the Coastal
Element and only as it relates to
eliminating “inappropriate and un-
safe development in the coastal areas
when opportunities arise,” the statute
may prove limited in its application
and force.

Fla. Sta. § 163.3177(3)(2)10 gives
local government the additional op-
tion of developing voluntary “adap-
tation action area designation[(s)]”.
This designation provides local
government with a mechanism for
prioritizing adaptation and funding
infrastructure needs in vulnerable
locations.?

Florida’s DEP acknowledges the
risk of failing to remove conflicts be-
tween plans in its Adaptation Plan-
ning Guide. “Communities should
ensure that the goals of their adap-
tation plan fit well within the goals
set by other planning mechanisms
such as their Local Mitigation Strat-
egy, Post-Disaster Redevelopment
Plan, Comprehensive Plan, Historic
Preservation Plan, and others if ap-
plicable. If the goals from different
plans conflict, then the implementa-
tion phase will likely be difficult and
may reach an impasse.”?

While Miami-Dade County has a
Chief Resiliency Officer and is en-
gaged in significant efforts to make
the County more resilient, the goals
of resilience do not always have suf-
ficient influence on County decision-
making. Climate-related planning
and preparation needs to be at the
forefront of consideration for develop-
ment projects under consideration.
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For example, the proposed extension
of SR 836 into the Everglades is an-
tithetical to the concepts of preparing
for SLR on the basis that the project
would extend additional infrastruc-
ture into a low lying, vulnerable, and
undeveloped part of the County. It
would encroach upon wetlands in the
Everglades ecosystem, the restora-
tion of which is imperative for the
region to withstand the impacts of
SLR. The project analysis also fails
to include consideration of transit-
oriented alternatives that would be
more sustainable. While final ap-
proval of the project is not complete,
the County Commission recently ap-
proved an amendment to the Compre-
hensive Development Master Plan
Land Use Element to pave the way
for the project.?” While the South
Florida Regional Planning Council
found the project is generally incon-
sistent with the Regional Policy Plan,
MDX and Miami-Dade County failed
to sufficiently evaluate the project
through the lens of resiliency.

The Florida Keys, which is des-
ignated an Area of Critical State
Concern by the State of Florida, is
subject to additional state oversight
in its growth and planning, which
has forced the County government
to adopt and enforce relatively strong
development and pollution policies,
increasing their climate resilience.

Monroe County has made con-
certed efforts to resolve conflicts in
its land use schemes, infrastructure
investment, and planning, which has
better prepared it for climate impacts.
The additional requirements imposed
upon Monroe County as a designat-
ed Area of Critical State Concern
have been effective in leading to the
County policies, rules and planning
that have made it more resilient.
The Area of Critical State Concern
designation for the Florida Keys es-
tablishes the legislative intent to
establish land use systems to protect
the environment, balance growth,
address affordable housing needs,
protect water quality and property
rights, and reduce risks by requiring
that permanent residents be able to
evacuate in 24 hours in the face of a
hurricane.

The Area of Critical State Concern
designation, while not originally in-
tended to address climate planning,
provides a framework for effectively

continued...
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addressing many of the ecological, development and
growth constraints climate change places on communi-
ties. The development constraints Monroe County has
adopted, like prohibiting transfer of development rights
to offshore islands, the Tier system to assist with allocat-
ing and awarding permits for development, transition to
central sewage, a Rate of Growth Ordinance, which limits
development, limitations on clearing habitat, and incen-
tives for cisterns and rain water capture all better prepare
Monroe County for climate change. The water quality,
land use, and hurricane evacuation considerations the
Keys are required to incorporate into their planning, have
broader application for resiliency in communities that are
not designated Areas of Critical State Concern.

These measures are not all part of the Coastal Element
of the Comprehensive Plan and would not necessarily
evolve out of the statutory requirements Florida has im-
posed on coastal communities for sea level rise planning.
The implementation of these measures came as a result
of extensive analysis and problem solving on the part of
staff, elected officials, and stakeholders. This planning
and work to ensure that land use, infrastructure projects
and planning decisions are consistent with the goals of
the Area of Critical State Concern status was a result of
state oversight forcing the process.

Even with that oversight, the issue of affordable hous-
ing has not been completely resolved in a manner consis-
tent with 24-hour hurricane evacuation. A lack of work
force housing continues to plague the Keys and challenge
the limits of evacuation concerns.?® However, the Keys
have been successful in achieving many of the goals con-
nected to its Area of Critical State Concern designation.
Approximately 675 homes were completely destroyed by
Hurricane Irma in Monroe County and unfortunately
some lives were lost. However, the Hurricane Irma evacu-
ation worked and saved lives.?® The planning and over-
sight that went into ensuring growth and development
in the Keys does not impede safe hurricane evacuation
was extensive, comprehensive, and took time.

Local governments are forced to take it upon them-
selves in a form of self-help to set and implement effective
goals towards planning for sea level rise, flooding, and
storms exacerbated by climate change. Regionally, shared
resources through the South Florida Regional Planning
Council, the South Florida Regional Climate Change
Compact, 100 Resilient Cities, and model ordinances
and policies from Florida Sea Grant and University of
Florida provide a framework to assist cities in the climate
planning process. It takes investments in staff, attorneys,
consultants, and ultimately in capital and natural infra-
structure for municipalities to implement resilience. It
is up to local governments to identify the critical climate
risks for their community, and put the mechanisms in
place to assure that decisions are made through the lens
of resiliency.

Conclusion
Current legislative mechanisms for sea level rise plan-
ning in Florida do not require the breadth of climate

continued...
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planning necessary to create resil-
ient communities. Local governments
must take it upon themselves to
ensure that climate change is ad-
equately considered in investments,
activities, and decisions. Climate im-
pacts will exacerbate quality of life,
public health and economic threats
connected to environmental stress.
Adaptation and resilience measures
need to protect water quality, the
environment and public health to be
viable in Florida.

About the Author: Julie Dick focus-
es her practice on climate, environ-
mental and sustainability law, regu-
lations and policy. She has worked
on various climate, Clean Water Act,
Everglades restoration and contami-
nated property matters in Illinois and
Florida. Opinions expressed herein
are hers alone and do not reflect that
of her current or former clients.
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2017-2018 Update from Stetson’s Institute
for Biodiversity Law and Policy:
Making a Difference Locally, Nationally,

and Internationally

Stetson University College of Law
provides environmental education,
service, and scholarship at the local,
national, and international level. The
Institute for Biodiversity Law and
Policy coordinates Stetson Law’s en-
vironmental programs and initiatives
and was the 2016 recipient of the
Distinguished Achievement in En-
vironmental Law and Policy Award
from the American Bar Association’s
Section of Environment, Energy, and
Resources. Below are highlights of
the Institute’s 2017-2018 activities.
For more information about the In-
stitute and to support our initiatives,
please visit www.stetson.edu/law/

biodiversity.

Professor Long, Professor Gardner, and students on a
swamp walk [Photo credit: Maria White]

Supporting international and
national conservation efforts:
For years, Stetson Law has provid-
ed support to the Ramsar Convention
on Wetlands, an intergovernmen-
tal treaty that promotes the wise
use and conservation of wetlands.
Professor Royal Gardner, Director of
Stetson’s Institute for Biodiversity
Law and Policy, has served as the
chair of the Ramsar Scientific and
Technical Review Panel (the Conven-
tion’s scientific advisory body) for
the 2016-2018 triennium. Professor
Gardner is a lead coordinating au-
thor for the Global Wetland Outlook:
State of the World’s Wetlands and
their Services to People. This will be
the Ramsar Convention’s flagship
publication and will be launched at

the 13th Conference of the Parties in
the United Arab Emirates in October
2018.

Professor Gardner and Erin Okuno
(the Institute’s Foreman Biodiversity
Fellow), along with a team of attor-
neys, filed amicus curiae briefs in the
U.S. District Court for the Southern
District of New York in May 2018
and in the U.S. District Court for
the District of North Dakota in July
2018. They filed the briefs on behalf
of the Society of Wetland Scientists
(SWS) in support of the Clean Water
Rule, which defines the geographic
coverage of the Clean Water Act. The
briefs are available online at http:/
stetso.nu/qplOm and http://stetso.
nuw/HbWZQ. In June 2018, Professor
Gardner received the SWS Presi-
dent’s Service Award in recognition
of his work on Clean Water Act policy
issues and Clean Water Rule litiga-
tion on behalf of SWS.

Professor Paul Boudreaux did volun-
teer work on a number of environmen-
tal matters, including giving advice
on defending claims by landowners
against local governments under
Florida’s Bert J. Harris Act. Professor
Lance Long (with student volunteers)
provided research and drafted plead-
ings and FOIA requests in connection
with climate change litigation brought
by Our Children’s Trust.

Teaching environmental law
through innovative methods:

In spring 2017, Professor Gardner
organized Topics in Biodiversity Law:
Illegal Wildlife Trafficking. Students
met with Vivek Menon (Wildlife Trust
of India) and had a videoconference
with Carolina Caceres, Chair of the
Standing Committee for the Conven-
tion on International Trade of Endan-
gered Species. A Customs official and
Fish and Wildlife Service agent also
joined the class with examples of con-
fiscated animal products. Professor
Boudreaux, Professor Ellen Podgor,
and Stetson alumna Elise Bennett
with the Center for Biological Diver-
sity lectured as well. Students learned
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about regulation of wildlife trade.

Professor Long taught Environ-
mental Advocacy in spring 2018.
Students chose a particular environ-
mental issue and designed a project
that includes a FOIA request, media
advocacy, and either a collaborative
project with a public or private entity,
a draft of a citizen’s suit, or legislative
advocacy. This year’s class included
projects by students Jennifer Winn,
who spearheaded the City of Gulf-
port’s proposed plastic straw ban,
Leah Johnson, who is establishing
a campus garden at the law school,
and Dane Peterson, who installed
and will maintain for the first year,
two monofilament recycling tubes in
Medard Park.

In spring 2018, Professor Gardner
and Professor Long again taught Re-
search and Writing II—Environmen-
tal Law, a special section of Research
and Writing II that covers the same
fundamental skills as other sections
but in an environmental context, with
an emphasis on real-world issues.
The students researched and sub-
mitted public comments on proposed
offshore oil and gas activities. The
memorandum of law assignment and
appellate brief problem addressed
Article III standing issues and a hy-
pothetical challenge to the U.S. Fish
and Wildlife Service’s final rule down-
listing the West Indian manatee from
endangered to threatened under the
Endangered Species Act.

Students with the Ranger after a swamp walk at
Big Cypress National Preserve
This past year, Stetson Law stu-
dents participated in environmental
law externships across the country,
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where the students had opportuni-
ties to practice hands-on legal skills.
Placements included a variety of pri-
vate and governmental organizations:
the Ocean Conservancy, the Center
for Biological Diversity, the National
Oceanic and Atmospheric Adminis-
tration, the Environmental Protection
Commission of Hillsborough County,
and Tampa’s Lowry Park Zoo.

Creating a dialogue about envi-
ronmental challenges:

Stetson Law helped organize the
18th International Wildlife Law Con-
ference, which was hosted by Tilburg
University’s Department of European
and International Public Law in Til-
burg, the Netherlands in April 2018.
The conference featured sessions on
transboundary challenges to wildlife
management, wildlife conservation
mechanisms and treaties, wildlife
crime, and international and national
issues in wildlife protection, among
others. Dr. David Macdonald, Direc-
tor of Oxford’s Wildlife Conservation
Research Unit, presented the keynote
address, and Professor Gardner was
the closing plenary speaker.

In November 2017, Stetson Law
hosted the Fifth Annual ELI-Stetson
Wetlands Workshop. Panelists and
speakers discussed the status and
conservation of reefs, mangroves, and
seagrasses, and the use of compen-
satory mitigation to offset coastal
wetland impacts. The workshop also
featured a field trip led by Tampa
Bay Watch to nearby aquatic resto-
ration sites. The Institute is grate-
ful to Mechanik Nuccio Hearne &
Wester, P. A. for sponsoring the pool-
side networking reception and to the
Law School Liaison Committee of
The Florida Bar’s Environmental
and Land Use Law Section (ELULS)
for providing a special grant to sup-
port the 2017 workshop. The Sixth
Annual ELI-Stetson Wetlands Work-
shop will be hosted at Stetson Law’s
Gulfport campus on Thursday, No-
vember 8, 2018. The theme of this
year’s workshop will be “The Role
of NGOs and the Public Sector in
Implementing Wetland Restoration
Projects: Trends, Lessons Learned,
and Best Practices.” To register and
for more information, please visit
www.stetson.edu/law/biodiversity/
wetlands-workshop.php.

Students and attendees on the field trip during the
2017 ELI-Stetson Wetlands Workshop

Thanks to the continued, gener-
ous support of Bonnie Foreman, the
Biodiversity Institute offered the Ed-
ward and Bonnie Foreman Biodiver-
sity Lecture Series again this past
year. Numerous scientists, attorneys,
judges, policymakers, and other ex-
perts have presented at the lecture
series, which fosters a dialogue about
important environmental issues and
has created meaningful connections
and opportunities for students and
other attendees over the years. The
speakers this last year included Dr.
Dwight T. Pitcaithley (National Park
Service), Tonya Long (Florida Fish
and Wildlife Conservation Commis-
sion), Dr. Max Finlayson (Institute
for Land, Water and Society, Charles
Sturt University, Australia), Vivek
Menon (Wildlife Trust of India), Anne
Harvey Holbrook (Save the Manatee
Club), and Dr. Ruth Cromie (Wildfowl
& Wetlands Trust, UK).

In spring 2018, we hosted the 22nd
Annual International Finals of the
Stetson International Environmental
Moot Court Competition. Founded
by Stetson Law in 1996, it is now the
world’s largest moot court competi-
tion devoted exclusively to global
environmental issues. This year’s
problem focused on responses to high-
ly pathogenic avian influenza and
transboundary wetlands. Student
teams submitted written memori-
als and presented oral arguments
at regional and national rounds
throughout the world, and the top
teams advanced to compete in the
International Finals in March 2018.
Twenty-one teams from Africa, Asia,
Europe, Latin America, and North
America participated in the Interna-
tional Finals. The final round judges
were Dr. Wil Burns (American Uni-
versity), Dr. Ruth Cromie (Wildfowl
& Wetlands Trust, UK), and Professor
Jason Palmer (Stetson Law). This
year’s champion was the University
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of the Philippines College of Law. We
appreciate everyone’s support of the
competition and would especially like
to thank the Joy McCann Foundation
and the Law School Liaison Commit-
tee of the ELULS for their financial
support of the International Finals.

- .,.r,r | U \ 3 ] L -— 7}?
Participants, coaches, and compet%n'j‘udges with
Professor Gardner after the championship round at
the International Finals of the Stetson International
Environmental Moot Court Competition in 2018

Stetson’s Environmental Law So-
ciety, Student Animal Legal Defense
Fund, and other student organiza-
tions hosted the annual Earth Day
Celebration on campus in April 2018.
Attendees enjoyed fresh, local food
and had the opportunity to speak
with various environmental groups.
Professor Gardner, Professor Long,
and several Stetson students pro-
vided musical entertainment during
the event.

Recognizing the accomplish-
ments of students and recent
graduates:

Travis Hearne, Vanessa Moore, and
Jessica Baik were quarterfinalists in
the Jeffrey G. Miller National Envi-
ronmental Law Moot Court Competi-
tion in February 2018. The competi-
tion was held at the Elisabeth Haub
School of Law at Pace University in
White Plains, New York. Professor
Gardner and Erin Okuno coached
the team.

Congratulations to Stetson’s en-
vironmental students who received
awards at the spring 2018 gradu-
ation: Vanessa Denk received the
Hearne Environmental Law Award,
Vanessa Moore was the recipient of
the Walter Mann Award, John Pilz
received The Florida Bar City, Coun-
ty and Local Government Law Sec-
tion Law Student Award, and Bre-
anne Whited was the recipient of
the Nader/Zrake Memorial Award.
Jennifer Winn received the Distin-
guished Achievement Award from
the Florida Bar Animal Law Section
in June 2018.

We are proud of our graduates who
were recently hired for environmental
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law and policy positions. Rachael
Curran joined the Center for Bio-
logical Diversity as a Florida Staff
Attorney, and Vanessa Moore was
selected for the Attorney General’s
Honors Program, working in the En-
vironment and Natural Resources
Division of the U.S. Department of
Justice. Emily Carter worked as a
fellow for the Virgin Islands Bar
Association doing research on the
U.S. Virgin Islands’ position on en-
vironmental and economic policies.

And special notes of gratitude:

The Institute would like to thank
Dick and Joan Jacobs for endowing
the “Dick and Joan Jacobs’ Envi-
ronmental Law Externship Fund”
at Stetson Law. Because of their
generous support, this fund has
enabled students at Stetson Law to
participate in meaningful environ-
mental law externships and activi-
ties. In fall 2017, the fund covered

ENERGY EFFICIENCY
from page 1

Once new FEECA goals are ap-
proved, the regulated IOUs will pres-
ent new or modified energy efficiency
programs to the FPSC for review and
approval in the next Energy Con-
servation Cost Recovery (“ECCR”)
clause proceeding.® The efficiency
programs will consist of various cost-
effective energy efficiency measures®
designed to achieve those goals and
approved costs are passed on to IOU
customers through the ECCR clause.

Purpose of FEECA

Section 366.81, F.S., sets forth the
legislative intent for FEECA, stat-
ing in part: “it is critical to utilize
the most efficient and cost-effective
demand-side renewable energy sys-
tems and conservation systems in
order to protect the health, prosper-
ity, and general welfare of the state
and its citizens.” Reducing or control-
ling the growth rates of electric use
as well those of weather-sensitive
peak demand times is particularly
important.l® The FPSC is directed
to develop and adopt overall con-
servation goals for each utility for
the purpose of promoting demand
reductions and energy savings.!! The

the travel expenses for Kai Su to
travel to Tallahassee to testify be-
fore the Florida Constitution Revi-
sion Commission in favor of a pro-
posed amendment to guarantee the
right to a healthy environment. This
summer, the fund helped defray
travel expenses for Katherine Welch
to participate in an externship with
the Wildlife Trust of India.

Katherine Welch in India
E B B B EEEEEEDN

adoption of these demand reduc-
tion (megawatt or MW) and energy
savings (megawatt hours or MWh)
goals will be the subject of the 2019
FEECA goal setting proceedings.
Once goals are adopted, the FPSC
can require IOUs to develop plans
and programs designed to achieve
these goals while promoting energy
efficiency, conservation, and demand-
side (customer-side) renewable en-
ergy systems. These demand side
management (“DSM”) plans are re-
viewed and approved in and through
the FPSC’s annual ECCR clause pro-
ceeding. Section 366.81, F.S., also
contains additional legislative find-
ings related to achieving the intent
of FEECA, noting that solutions to
energy problems are complex. There
have been tremendous advancements
made in demand-side (customer-side)
and supply-side (utility-side) energy
efficiency since FEECA’s 1980 adop-
tion and the subsequent amendments
to FEECA. Some increases in en-
ergy efficiency were driven by tech-
nological improvement, and others
by changes to building codes and
energy efficiency regulations. For ex-
ample, a modern natural gas plant
has a lower heat rate today (i.e., is
more fuel efficient) than one built

19

Thank you to Stearns Weaver
Miller Weissler Alhadeff & Sitter-
son, P.A. for sponsoring a special
networking event in January 2018
at Stetson’s Gulfport campus for
students who are interested in pur-
suing careers in environmental,
land use, and real estate law. Attor-
neys from the firm’s multiple offices
shared their experiences and advice
with Stetson Law students. The
Institute also would like to thank
Hopping Green & Sams, P.A. for
sponsoring a book award at Stet-
son Law that is given each year to
the student in Research & Writ-
ing II—Environmental Law who
receives the highest grade in the
course. Brian Remler received the
book award in spring 2018.

For more information about Stet-
son’s Institute for Biodiversity Law
and Policy or how to support its pro-
grams, please contact Erin Okuno at
okuno@law.stetson.edu.

in 1980, thereby allowing utilities
to produce more electricity with less
fuel. Modern building codes and en-
ergy efficiency regulations require
attic insulation, insulated windows,
energy efficient heating and cooling
systems, and other efficiencies which
were not available in 1980.

FEECA benefits customers by set-
ting demand-side (customer-side)
energy efficiency goals and requir-
ing utilities to achieve those goals
through FPSC approved energy effi-
ciency programs. Many demand-side
customer load control systems were
first pioneered in the 1980s, allowing
utilities with load control programs to
reduce peak demand as needed. These
load control devices often were affixed
to customer-owned pool pumps, water
heaters, or air conditioning systems,
and could be remotely shut-off for
a short period of time to enable the
utility to shed load at peak times
during the day. Participating custom-
ers would receive a credit whether
or not the utility activated the load
control device. Additionally, utilities
have crafted energy efficiency pro-
grams which benefit residential and
commercial customers. For example,
residential customers can request
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an in-person or a remote energy au-
dit.!2 Pursuant to Section 366.82(11),
F.S., the FPSC shall require utilities
to offer energy audits to residential
customers.!® Unlike energy efficiency
measures, energy audits do not have
to pass a cost-effectiveness screen
because they are mandated by stat-
ute. During the audit, the utility will
describe ways in which the customer
can reduce his or her energy usage.
Some energy audit programs will
provide energy efficiency measures,
such as LED light bulbs, low flow
shower heads, rebates on attic insu-
lation, etc. Load control and energy
audits are but two examples of many
energy efficiency programs that have
been implemented by Florida utili-
ties since the inception of FEECA.
The costs of the IOUs’ programs are
recovered from their general body of
ratepayers through the ECCR clause.
However, customers of municipals
and rural electric cooperatives, not
subject to FEECA, who are interested
in energy efficiency should contact
their utility provider directly about
what programs are offered.

Legislative History

FEECA was enacted in 1980'* and
subsequently amended numerous
times for a variety of reasons. The
last major amendment was enacted
in 2008, prior to the 2009 FEECA
goal setting proceeding, and was
amended a few more times since
2008.1¢ FEECA originally applied
to all electric utilities in the state,
including all municipals and rural
electric cooperatives.!” In 2010, there
were 53 I0Us, municipals, and ru-
ral electric cooperatives.'® One could
imagine how unwieldy a goal set-
ting proceeding involving at least 53
Florida electric utilities would be. In
1989, the Legislature added a size
limitation, making FEECA only ap-
plicable to 12 utilities with more than
500 gigawatt-hours (GWh) of annual
retail sales, comprising 94 percent of
all retail electricity sales in Florida.?
In 1996, the Legislature increased
the GWh retail sales threshold for
municipals and rural electric coop-
eratives to 2,000 GWh as of July 1,
1993.2° As a result, FEECA is now
applicable to five regulated inves-
tor owned utilities (IOUs): Florida
Power & Light Company (FPL), Duke

Energy Florida (Duke), Tampa Elec-
tric Company (Tampa Electric), Gulf
Power Company (Gulf Power), and
Florida Public Utilities Company
(FPUC), as well as two municipal
electrics: JEA (formerly known as
Jacksonville Electric Authority) and
Orlando Utilities Commission (OUC).
According to the most recent FEECA
report published by the FPSC, the
seven FEECA utilities represent ap-
proximately 83.9% of all energy sales
to Florida’s electric consumers, to-
taling 198,214 of the 236,152 GWh
sold in 2016.%! Therefore, the goals
established by the FPSC at each goal
setting proceeding impact the major-
ity of Floridians.

In 2008, House Bill 7135 was
enacted.?? In addition to amending
FEECA, it was an omnibus energy
policy bill that created the short-lived
Florida Energy and Climate Commis-
sion (“FECC”) within the Executive
Office of the Governor.2? The legis-
lature amended Florida’s renewable
energy policy, Section 366.92(3), F.S.,
to require the FPSC to draft a Re-
newable Portfolio Standard (“RPS”)
rule for Florida, subject to ratifica-
tion by the Legislature.? It created
“net-metering” by amending Sections
366.91(5) and (6), F.S., to require
IOUs, municipals, and rural electric
cooperatives to offer standardized
interconnection agreements for cus-
tomer-owned renewable generation.
Net-metering allows a customer to
offset customer electric consumption
by sending customer-generated re-
newable energy back to the grid. The
amount of the net-metering credit is
determined by tariff.

In addition, House Bill 7135
amended FEECA to emphasize cus-
tomer owned “demand-side renew-
able energy systems”;? it defined
and encouraged the development of
“demand-side renewable energy” by
requiring the FPSC to adopt appro-
priate goals;?® it amended the cri-
teria to be considered in the goal
setting process (discussed below);
and it authorized financial rewards
and penalties to IOUs regulated by
the FPSC related to achieving their
goals.?” Section 366.92(3), F.S., was
amended to provide the FPSC with
some guidance about which energy ef-
ficiency test to use when setting goals,
requiring the FPSC to evaluate the
full technical potential of all avail-
able demand-side and supply-side
conservation and efficiency measures
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and customer side renewable energy
systems. Specifically, the FPSC must
consider:

(a) The costs and benefits to cus-
tomers participating in the measure;

(b) The costs and benefits to the
general body of ratepayers as a whole,
including utility incentives and par-
ticipant contributions;

(¢) The need for incentives to
promote both customer-owned and
utility

owned energy efficiency and de-
mand-side renewable energy sys-
tems; and

(d) The costs imposed by state
and federal regulations on the emis-
sion of greenhouse gases.?®

Cost-Effectiveness Tests

Rule 25-17.0021, F.A.C., requires
the FPSC to establish numerical
goals for each of the utility stakehold-
ers as defined by Section 366.82(1),
F.S., at least once every five years.
The burden is on the utility to pro-
pose goals for the 10-year period as
well as 10-year projections of the
total, cost-effective, winter and sum-
mer peak demand (“MW?”) and annual
energy (“MWh”) savings reasonably
achievable through DSM for resi-
dential and commercial/industrial
classes.? Section 366.82(3), F.S., and
Rule 25-17.008, F.A.C., which incor-
porates the FPSC’s Cost Effective-
ness Manual, broadly outline the
types of cost-effectiveness tests used
in Florida for evaluating DSM mea-
sures. Section 366.82(3), F.S., does
not specify or require a single cost-
effectiveness test and the FPSC’s
Cost Effectiveness Manual requires
the Participants Test (defined below)
be used to measure the impact of a
conservation measure or program on
participating customers.

The five most common DSM cost-
effectiveness tests are as follows: (1)
the Ratepayer Impact Measure test
or RIM test; (2) the Total Resource
Cost test or TRC test; (3) the Par-
ticipant Cost Test or PCT test; (4)
the Program Administrator Cost Test
or PACT test;*' and (5) the Societal
View Test or SCT test. Not all cost-
effectiveness tests are required to be
evaluated in Florida.

The point of this article is not to
go in-depth into these five principle
cost-effectiveness tests, opine which
test is better for setting DSM goals,
or discuss which test or combination
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thereof should be used in Florida.
There are many online resources that
will give the reader an overview of
the pros and cons of the various cost-
effectiveness tests as well as the peak
demand (MW) and annual energy
(MWh) savings projected to result
from those tests. In addition to online
resources, the pre-filed testimonies of
the utility and intervenor stakehold-
ers filed in the 2009 and 2014 DSM
proceedings and in the upcoming
2018 DSM proceedings will provide
the reader with ample information on
the merits of the various DSM cost-
effectiveness tests available.

In the 1990s, the PCT, RIM, and
TRC tests were evaluated in Florida,
but goals were established using the
PCT and RIM tests.?* The FPSC stat-
ed in part: “We find that goals based
on measures that pass TRC but not
RIM would result in increased rates
and would cause customers who do
not participate in a utility DSM mea-
sure to subsidize customers who do
participate. Since the record reflects
that the benefits of adopting a TRC
goal are minimal, we do not believe
that increasing rates, even slightly,
is justified.”®*

After the 2008 amendment of FEE-
CA, the utilities have continued to
evaluate DSM measures using the
PCT (or Participants), RIM, and TRC
tests.?® In the 2009 proceeding, the
FPSC concluded that it was required
to evaluate the cost-effectiveness of
DSM conservation measures and
programs using (1) the PCT, (2) the
TRC, and (3) the RIM tests,*¢ but
that parties were allowed to provide
additional data for cost-effectiveness
reporting.®” In 2014, the FPSC reaf-
firmed its position that the RIM and
TRC tests fulfill the requirements
of Section 366.82(3)(b), F.S.,® but
stakeholders can use other tests to
evaluate the cost-effectiveness of ef-
ficiency measures.

Going forward, in the 2019 goal
setting proceeding, one can reason-
ably expect the utility stakeholders
to evaluate efficiency measures using
the PCT, TRC, and RIM tests, but
to advocate for conservation goals
similar to the ones established in
2014. The intervenor stakeholders
will likely propose conservation goals
based upon TRC and perhaps the

Key Question Evaluated
Test Acronym Answered Summary Approach in Florida?
Ratepayer Comparison of
Impact Measure Will utility rates administrator costs
Test (aka - Rate RIM . Y - and utility bill Yes
increase? :
Impact Measure reductions to supply-
Test) side resource costs
Will the total Comparison of
costs of energy | program administrator
Total Resource TRC in the utility and customer costs Yes
Cost Test . . o
service territory to utility resource
decrease? savings
.. Will the Comparison of costs
OO articipants and benefits of the
Cost Test (aka - PCT P P . - Yes
- benefit over the customer installing
Participant Test) .
measure life? the measure
Prpgram Comparison of
Administrator Will utility bills rogram administrator
Cost Test (aka — PACT increas};ﬂ pco%ts to supply-side No
the Utility Cost : PPy
resource costs
Test)
Comparison of
Is the utility, society’s costs of
Societal Cost SCT state, or nation energy efficiency to No

Test

better off as a
whole?

resource savings and
non-cash costs and
benefits

Source: U.S. EPA's Understanding Cost-Effectiveness of Energy Efficiency Programs, citing California’s
Standard Practice Manual: Economic Analysis of Demand-Side Programs and Projects. %

PACT and SCT tests, and will propose
goals that are higher than those pro-
posed by the utilities.

Three stages of energy efficiency
measure analysis

Energy efficiency measures are
analyzed in three stages: (1) technical
potential; (2) economic potential; and
(3) achievable potential. Broadly de-
scribed, the technical potential study
estimates what is the theoretical
maximum for each energy efficiency
measure.? The technical potential
therefore is a theoretical construct
which represents an upper limit of
obtainable energy savings from a
measure. Technical potential is what
is technically feasible, regardless
of cost, normal replacement sched-
ules, or whether customers will ac-
cept or adopt the measure.*® Section
366.82(3), F.S., requires the FPSC to
consider the full technical potential
of all demand and supply side energy
efficiency measures.*

The economic potential is devel-
oped using the technical potential
as a starting point and then applies
multiple economic tests and screen-
ings. “While technical potential rep-
resents the state of all possible im-
provements being made, economic
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potential reflects only those improve-
ments that make economic sense us-
ing a cost-effectiveness test.”? The
economic potential also considers
what is cost effective for a supply-
side energy resource alternative (i.e.,
energy generation).*3

Achievable potential describes the
potential energy savings that could
be achieved, given real-world con-
straints which includes market and
programmatic barriers. To develop
the achievable potential goal, the
FPSC uses three steps: (1) initial
cost-effectiveness screening, (2) de-
termination of incentive levels, and
(3) development of achievable poten-
tial for six separate scenarios.*

At the initial cost-effectiveness
screening stage, the various cost-
effectiveness tests are applied to the
energy efficiency measures, and none
of the tests include any incentives
that could be provided to participat-
ing customers. In order to be consid-
ered, a measure must pass both the
PCT and either the RIM or TRC tests.
The PCT (or Participants Test) takes
into consideration incentives offered
to customers.*® At the incentive level
stage, incentive levels are adjusted so
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that a measure passes the PCT even
though it did not pass at the initial
screening.*® However, adding incen-
tives to a measure so it passes the
PCT can cause it to fail one or both
of the RIM or TRC tests.

During the scenario analysis stage
after the incentive level stage, utili-
ties can develop a low, mid, and high
incentive scenario for the RIM and
TRC cost effectiveness test. In 2009,
these six scenarios formed the basis
of the achievable potential energy
savings reflected in goals proposed
by the utilities.*” In the end, the re-
sults of the energy efficiency scenario
analyses are considered by the FPSC
when establishing goals for the FEE-
CA utilities.

Free Riders

One interesting issue to be decided
by the FPSC in the 2019 goal set-
ting proceeding will be the issue of
free riders, and whether and how
they should be considered.*® While
free riders may conjure up imag-
es of Easy Rider (1969)* or hobos
hitching lifts on freight trains, it is
a simple economic concept. A free
rider is “... a customer who receives
an incentive for a measure he/she
would have installed even without
receiving a financial incentive from
a utility-sponsored program.”® It is
assumed that individual customers
will act in an economically reason-
able manner and will invest in en-
ergy efficiency measures that will
pay for themselves in less than two
years.’! However, screening out these
measures based on the concept of
avoiding free ridership assumes the
following: (1) customers are aware of
the energy efficiency measures with
quick paybacks, (2) customers will
act rationally and in their economic
best interest, and (3) customers have
the upfront capital to invest in these
measures.” Regardless of one’s opin-
ion on free riders, Rule 25-17.0021(3),
F.A.C., requires that free riders be
considered. Whether free riders are
screened-out at a two-year payback
or over a different payback period is
for the FPSC to determine.

Since 1994,% the FPSC has con-
sistently approved a two-year pay-
back screening criterion in its goals-
setting proceedings to address free
riders.5* Apart from the 2009 goal

setting proceedings, energy efficiency
measures with a payback period of
two years or less were screened out
at the Technical Potential stage and
not considered in the goal setting
process.*®

The issue of free riders is an im-
portant philosophical policy decision
because of the substantial amount
of energy savings (MWh) associated
with measures screened out as free
riders. In 2009, the FPSC found that
technical potential energy savings
for all the utility stakeholders associ-
ated with two-year payback measures
was approximately 17,064.2 GWh.5¢
The residential two-year payback
measures included in the 2009 goals
were not evaluated for their econom-
ic potential or achievable potential.
Further, achievable potential sav-
ings associated with the two-year
payback measures included in 2009
would be significantly different in
2019 because of changes in build-
ing codes, advances in energy effi-
ciency, and other such advances that
have occurred since then. In order
to recognize some of the potential
energy savings associated with two-
year payback measures in the 2009
DSM goals, the FPSC included the
projected energy savings associated
with the top-ten residential energy
savings measures screened out by
the two-year payback criterion at the
technical potential stage, and added
that energy savings to the maximum
achievable E-TRC (GWh) goals it ap-
proved for the utilities.®”

In the 2019 proceeding, utility
stakeholders will likely seek to con-
tinue utilizing a two-year payback
screen to address free riders. Envi-
ronmental intervenor stakeholders
will likely advocate for a reduction
to a one-year payback or the elimi-
nation of this screen as a means to
increase energy efficiency goals. It is
unknown what positions other inter-
venor stakeholders would take, but
the intervenor stakeholders’ posi-
tions would likely be similar to the
positions taken in the 2014 goals
proceeding.

Conclusion

In concluding the first part of this
two-part A Brief History of FEECA,
one can readily understand the im-
portant role the FPSC plays in es-
tablishing energy efficiency goals to
promote the reduction in both electric
demand (MW) and energy savings
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(MWh) for the next ten years. Part
two of this series will focus on FEECA
goals established by the FPSC, start-
ing with 1980 but focusing primarily
on the conservation goals established
during the 2009 and 2014 goal setting
proceedings.

About the author: Erik L. Sayler
actively participated in the 2009 and
2014 goal setting proceedings while
serving with the Florida Public Ser-
vice Commission and Florida Office
of Public Counsel. Currently, he is a
senior attorney with the Florida De-
partment of Agriculture and Consum-
er Services. The information in this
article was obtained from publicly
available documents, and any opin-
tons expressed herein are his alone
and not that of his current or former
employers.

Endnotes
1 http://www.psc.state.fl.us/Files/PDF/About/
Decisions/FEECAprimer2014.pdf
2 FEECA goals are set for a 10-year period
but are revised after 5 years.
3 In 1996, FEECA was amended so that a ma-
jority of the municipal and all the rural electric
cooperatives became exempt from the FPSC’s
FEECA goal setting proceeding. Municipal
and rural electric cooperatives implement
energy efficiency programs to reduce energy
consumption in order to reduce peak load or
avoid building or buying additional generation.
4 FPUC is a non-generating, investor owned
utility with customers in Marianna and Fer-
nandina Beach, FL.
5 In the 2014 FEECA goals proceeding, the
non-utility stakeholders included Environmen-
tal Defense Fund (EDF), FIPUG, National As-
sociation for the Advancement of Colored Peo-
ple (NAACP), PCS Phosphate-White Springs,
SACE, Sierra Club, Wal-Mart Stores and Sam’s
Club East, OPC, and FDACS. See Order No.
PSC-14-0696-FOF-EU, issued December 16,
2014.
6 Open electric dockets are available
at http://www.psc.state.fl.us/ClerkOffice/
DocketList?docketType=E
7 Section 3(b)(2), Florida Constitution.
8 The ECCR clause is an annual proceed-
ing before the FPSC whereby these costs are
reviewed and recovered. Public filings and
program information in the 2018 ECCR clause
are available at http://www.psc.state.fl.us/
ClerkOffice/DocketDetail?docket=20180002
(last checked June 19, 2018)
9 Energy efficiency programs consist of a
bundle of energy efficiency measures that
pass one or more cost-effectiveness tests. As
long as the overall program is cost-effective,
one or more of the individual measures may
be non-cost-effective.
101d.
11Demand reduction (MW) and energy sav-
ings (MWh) are two different concepts but for
purpose of this article, goals to be established
have been lumped under the broad umbrella
setting energy efficiency goals.
12 Information on scheduling an energy audit
can be obtained from your electric provider’s
continued...
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website. In addition, FDACS Office of Energy
offers this online program “My Florida Home
Energy” available at http://www.myfloridaho-
meenergy.com/.

13 Section 366.82(11), F.S., also states that the
FPSC may extend energy audits to some or all
commercial customers.

14 Chapter 80-65, section 5, Laws of Florida.
15Chapter 2008-227, section 39, Laws of
Florida.

16 Note: Section 366.8260, F.S., Storm-recovery
financing, was enacted in 2005 (Chapter 2005-
107, section 1, Laws of Florida). While located
within FEECA, it does not relate to the setting
energy efficiency conservation goals.

17 See FPSC Annual Report entitled: “Activi-
ties Pursuant to the Florida Energy Efficiency
and Conservation Act”, February 2009 at 8,
available at

http://www.psc.state.fl.us/Files/PDF/Publica-

tions/Reports/Electricgas/AnnualReport/2009.
pdf. Annual FEECA Reports from 2006 to

2017 are available at http://www.psc.state.
fl.us/Publications/Reports#, but requires some
navigation to locate.

18 See http://www.publicpower.com/stats/Flor-
ida%20Electric%20Utilities 2010%200wner-
ship.xls available at http:/publicpower.com/
florida-electric-utility-statistics/

191d.

201d., see also Section 366.82(1), F.S.

21 FPSC FEECA “Activities Pursuant to the
Florida Energy Efficiency and Conservation
Act”, December 2017 at 5, available at
http://www.psc.state.fl.us/Files/PDF/Publica-

tions/Reports/Electricgas/AnnualReport/2017.
pdf

22 See Chapter 2008-227, Laws of Florida.
House Bill 7135 touched on many other policy
areas not directly related to FEECA.

23 Section 377.6015, F.S. This office was subse-
quently renamed Office of Energy and trans-
ferred to the Florida Department of Agriculture
and Consumer Services in 2011. See https:/
www.freshfromflorida.com/Divisions-Offices/
Energy. Pursuant to Section 377.6015(2)(g),
DACS is a party to the FPSC FEECA goals
proceeding.

24 The FPSC submitted a draft RPS rule, but
it was not ratified. Section 366.92, was subse-
quently amended to delete the RPS language.
25 Section 366.81, F.S. added “demand-side
renewable energy systems” to the Legislative
findings and intent.

26 Section 366.82(1)(a) and (2), F.S., but lim-
ited customer renewable energy systems to 2
megawatts or less.

27 Section 366.82(8) and (9), F.S. To date, no
IOU has received a financial reward or penalty
pursuant to these subsections.

28 Section 366.82(3), F.S.

29 Rule 25-17.0021(3), F.A.C.

30 Order No. PSC-09-0855-FOF-EG, at 11-13,
issued December 30, 2009, in Docket Nos.
080407-EG, 080408-EG, 080409-EG, 080410-
EG, 080411-EG, 080412-EG, 080413-EG.
31PACT is also the Utility Cost Test (UTC) in
some literature since the program administra-
tor is the utility.

32Understanding Cost-Effectiveness of En-
ergy Efficiency Programs: Best Practices, Tech-
nical Methods, and Emerging Issues for Policy-
Makers, published by the U.S. Environmental

Protection Agency (November 2008), avail-
able at https://www.epa.gov/sites/production/
files/2017-06/documents/understanding cost-
effectiveness of energy efficiency programs
best_practices technical methods and
emerging issues for policy-makers.pdf
33See e.g., Order No. PSC-94-1313-FOF-
EG, issued October 25, 1994, in Docket No.
930548-EG.

340rder No. PSC-94-1313-FOF-EG at 22
available at http://www.psc.state.fl.us/library/
filings/1994/10830-1994/10830-1994.pdf
350rder No. PSC-09-0855-FOF-EG at 13-14;
Order No. PSC-14-0696-FOF-EU at 12-13.

36 Order No. PSC-09-0855-FOF-EG at 13.

37 Order No. PSC-09-0855-FOF-EG at 12. In
2009, some of the utility stakeholders included
a sensitivity for the price of carbon as it was
anticipated the U.S. Congress would pass a
carbon-tax of some sort, hence the reference to
E-RIM and E-TRC throughout that 2009 Order
to include the benefits from avoided carbon
compliance costs.

38 Order No. PSC-14-0696-FOF-EU at 12-13.
39 Definitions of Technical, Economic, and
Achievable Potential, available at https:/www.
energy.gov/eere/slsc/energy-efficiency-poten-
tial-studies-catalog (last visited July 13, 2018)
40 Order No. PSC-09-0855-FOF-EG at 6.
41“In developing the goals, the commission
shall evaluate the full technical potential of
all available demand-side and supply-side con-
servation and efficiency measures, including

demand-side renewable energy systems....”
42 Order No. PSC-14-0696-FOF-EU at 34.

43 Definitions of Technical, Economic, and
Achievable Potential, available at https:/www.
energy.gov/eere/slsc/energy-efficiency-poten-
tial-studies-catalog (last visited July 13,2018)
44 Order No. PSC-09-0855-FOF-EG at 8.

45 Order No. PSC-14-0696-FOF-EU at 13.

46 Order No. PSC-09-0855-FOF-EG at 10.

47 Order No. PSC-09-0855-FOF-EG at 10.

48 Rule 25-17.0021(3), F.A.C., requires consid-
eration of free riders.

49 See https://www.imdb.com/title/tt0064276/
50 Order No. PSC-14-0696-FOF-EU at 23.
510rder No. PSC-14-0696-FOF-EU at 23.

52 This might be difficult for low income and
renter ratepayers.

53 Order No. PSC-94-1313-FOF-EG when the
FPSC recognized the use of a two-year payback
period to screen-out free riders.

54 Order No. PSC-14-0696-FOF-EU at 23-24.
550rder No. PSC-14-0696-FOF-EU at 23-24.
56 Order No. PSC-09-0855-FOF-EG at 9, il-
lustrative table showing the GWh associated
with maximum achievable E-TRC plus GWh
associated with two-year payback measures.
57 Order No. PSC-09-0855-FOF-EG at 9-10.
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Florida State University College of Law

Fall 2018 Update

by Jennifer Walsh, Environmental Program Associate

This column highlights recent ac-
complishments of our College of Law
alumni and students. It also features
several of the programs the College of
Law is hosting this fall semester. We
hope Section members will join us for
one of more of our future programs.

Recent Alumni Accomplishments
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¢ Colin Adams is now Supervisory
Attorney Adviser with the Social
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Security Administration’s Office of
Hearings Operations in New York
City. In his new role he serves as
the first line supervisor of a group
of attorney-advisers, paralegal
analysts, and technicians.

Erika Barger is now serving as of
Chief Compliance Officer at Hol-
land Financial, Inc. In May, she
was commissioned as a Kentucky
Colonel by Governor Matthew Bev-
in and has joined the Honorable
Order of Kentucky Colonels, a vol-
untary philanthropic organization.
Additionally, she has received an
appointment as the Florida State
Chairman of the Elks National
Foundation Certificates Commit-
tee for the Florida State Elks As-
sociation where she coordinates
fundraising efforts with 14 dis-
trict chairmen and 96 Elks lodges
throughout the State of Florida.

Mark P. Barnebey, of Blalock
Walters, P.A., has been selected to
the 2018 Florida Super Lawyers
list. Barnebey is Florida Board
Certified in City, County & Lo-
cal Government law and has over
three decades experience in the
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areas of local government, land use
and real estate law. He represents
a variety of governmental bodies,
including counties and municipali-
ties, special districts, and commu-
nity development districts, and
land use clients.

Cecelia Bonifay, chair of Aker-
man LLP’s Land Use and Develop-
ment Practice, was recognized by
The Legal 500 as among the best
lawyers in the Real Estate and
Construction — Land Use/Zoning
category.

Jon Harris Maurer was recently
elected the Chair-Elect of the En-
vironmental and Land Use Law
Section of the Florida Bar Annual
Meeting. He continues his legal
practice while joining Equality
Florida, the state’s largest LGBTQ
advocacy organization, as its Pub-
lic Policy Director.

Christine Senne is now serving
as the President of the Highlands
County Bar Association. She also
was selected as a fellow for Class
VI of the Florida Bar Leadership
Academy. She continues to have

continued...
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her own law firm, Senne Law Firm,
P.A., and serves as Of Counsel to
Manson Bolves Donaldson Varn,
PA.

Recent Student Achievements

e Michael Melli has multiple notes
and articles that have recently
been accepted for publication. Qua-
si-International Climate Organiza-
tions: Cross-Border Subnational
Organizations in American Law,
will be published in 28 J. TRANS-
NATL.L & POLY __ (forthcoming
2019); and The Successful Congres-
sional Challenge of Executive Non-
Enforcement, will be published in
31 ST. THOMAS L. REV. __ (forth-
coming 2018).

¢ Joshua Pratt has accepted a one-
year federal clerkship with Judges
Fitzwater and Reno of the North-
ern District of Texas.

Fall 2018 Events

The College of Law will be hosting
a full slate of environmental and ad-
ministrative law events and activities
this fall semester.

The Not-So-Secret Science be-
hind Air Pollution Regulation

Dr. Christopher Holmes, As-
sistant Professor, Florida State Uni-
versity Department of Earth, Ocean,
and Atmospheric Science, presented
his lecture titled, “The Not-So-Secret
Science behind Air Pollution Regula-
tion,” on September 13. A recording of
his lecture is available here.

~ 1L [[] =S
Dr. Christopher Holmes

Environmental Law Externships
Luncheon

Every year the Externships of-
fice hosts the Environmental Law
Externship Luncheon for students
interested in externship and volun-
teer opportunities in environmental
and land use law. This year’s lun-
cheon was held on September 20.

Individuals who participated, and
their organizations, include: Janet
Bowman, The Nature Conservancy;
Peter Cocotos, NextEra Energy/
Florida Power & Light; Jason Hand,
Florida DEP Office of General Coun-
sel; Anne Harvey Holbrook, Save
the Manatee Club; Bonnie Malloy,
Earthjustice; Louis Norvell, City
of Tallahassee Attorney’s Office; Ty-
ler Parks, Florida Fish and Wildlife
Conservation Commission; Robert
Summers, Florida Department of
Agriculture; Herbert Thiele, Leon
County Attorney’s Office; and Jes-
sica Varn, DOAH.

e

Hog Farming: Past, Present,
and Future

This panel discussion, organized
by Professor Shi-Ling Hsu, will explore
some of the intertwined economic, environ-
mental and ethical issues surrounding hog
farming. Participants include Andy Curl-
iss, CEO, North Carolina Pork Council;
Kelsey Eberly, Staff Attorney, Animal Le-
gal Defense Fund; Laurie Ristino, Visiting
Scholar, George Washington University
Law School; and Kelly Zering, Professor
and Extension Specialist, North Carolina
State University College of Agriculture

RISTINO

ZERING
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and Life Sciences. This panel will be held
on Wednesday, October 3 at 3:15 P.M. in
Room 310.

Fall 2018 Environmental Distin-
guished Lecture

Nina Mendelson, Joseph L. Sax
Collegiate Professor of Law, The Uni-
versity of Michigan Law School, will
present our Fall 2018 Environmen-
tal Distinguished Lecture. Professor
Mendelson’s lecture will begin at 3:30
P.M. on Wednesday, October 24 in
Room 310 and will be followed by a re-
ception in the College of Law Rotunda.

MENDELSON

Environmental Law Certificate
Lecture

Christine Klein, Chesterfield
Smith Professor and University of
Florida Research Foundation Pro-
fessor, University of Florida Levin
College of Law, will present an en-
vironmental law certificate lecture
this fall. Professor Klein’s lecture will
begin at 12:30 P.M. on Wednesday,
November 7 in Room 331.

KLEIN

Information on upcoming events
is available at http://law.fsu.edu/aca-
demics/jd-program/environmental-
energy-land-use-law/environmental-
program-events. We hope Section
members will join us for one or more
of these events.
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MEMBERSHIP APPLICATION
ENVIRONMENTAL AND LAND USE LAW SECTION
WEBSITE: WWW .ELULS.ORG

NAME:

EMPLOYER/AGENCY/LAW SCHOOL:

ADDRESS:

CITY/STATE: ZIP CODE:
PHONE:_( ) E-MAIL ADDRESS:

FLORIDA BAR NO: DATE OF ADMISSION:

PROFESSIONAL SPECIALTY(IES)/AREAS OF INTEREST:

CHECK ALL COMMITTEES OF INTEREST TO YOU:

[0 AFFILIATE MEMBERSHIP 0 YOUNG LAWYERS

O CLE O LAND USE

O ELUL TREATISE O POLLUTION ASSESSMENT, REMEDIATION
0 FELLOWSHIPS 0 NATURAL RESOURCES

0 LAW SCHOOL LIAISON 0 ENERGY

O FL BAR JOURNAL COLUMN 0 MEMBERSHIP

[0 SECTION REPORTER O PUBLIC INTEREST

MEMBERSHIP OPTIONS / DUES

The Florida Bar dues structure does not provide for prorated dues; your Section dues cover the period from July 1 to June 30.
Your application and check should be mailed to The Environmental and Land use Law Section, The Florida Bar, 651 E.
Jefferson Street, Tallahassee, FL 32399-2300.

I AM... (check one) MEMBERSHIP OPTION ANNUAL DUES
ATTORNEY — Admitted to Florida Bar $40
AFFILIATE — Professionals and Faculty $50
AFFILIATE - Students $20

I understand that all privileges accorded to members of the section are accorded affiliates and law students, except that affiliates
may not advertise their status in any way, and neither affiliates nor law students may vote, or hold office in the Section or
participate in the selection of Executive Council members or officers.

CERTIFICATION: I hereby certify that I have never been denied admission to any bar, or been the subject of any proceeding
questioning my moral character, disbarred from any legal bar, convicted of a felony, expelled from any University or Law
School, or investigated for fraud, misappropriation or mismanagement of funds.

SIGNATURE: DATE:
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