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A Brief History of Florida’s Energy Efficiency
Goals Under the FEECA Statute - Part 11

FEECA Goal Setting Through The Decades

By Erik L. Sayler

This is the second part of a two-
part article entitled A Brief History
of the Florida Energy Efficiency and
Conservation Act (“FEECA”). The
first part described the purpose of
FEECA, outlined some of the major
amendments to FEECA, briefly de-
scribed the cost-effectiveness tests
utilized for evaluating energy ef-
ficiency measures for establishing
goals for demand (“MW”) and energy
(“MWh”) savings, and touched on the
role of free riders in establishing en-
ergy conservation goals. The second
part of this article focuses on FEECA
goals established by the FPSC, start-
ing with 1980 but focusing primarily
on the conservation goals established
during the 2009 and 2014 goal setting
proceedings.

FEECA in the 1980s

In 1980, FEECA was enacted and
all Florida utilities — investor owned,
rural electric cooperative, and mu-
nicipal, regardless of size — became
subject to FEECA. In 1989, the Legis-
lature enacted a 500 gigawatt-hours
(“GWh”) of annual retail sales floor.
The result was that twelve utilities,
comprising 94% of retail electri-
cal sales, continued to be subject to
FEECA.

FEECA in the 1990s

In 1996, the Legislature revised
FEECA to increase the minimum
retail sales threshold to 2,000 GWhs,
which reduced the number of utili-
ties subject to FEECA from twelve
to seven. In the 1990s, FPSC goals
proceedings were highly litigated. For
example, the Legal Environmental

Assistance Foundation (“LEAF”)
participated in these proceedings
and even appealed a decision to the
Florida Supreme Court. See Legal
Envtl. Assistance Found. v. Clark, 668
So. 2d 982 (Fla. 1996).

FEECA in the 2000s

The 2004 FPSC goals proceedings
were less litigious, and the FPSC ap-
proved goals using its proposed agen-
cy action procedure instead of a full
administrative evidentiary proceed-
ing pursuant to Section 120.57(1),
F.S.:2

In 2008, the Legislature substan-
tially amended FEECA, and the re-
sulting 2009 goals setting proceed-
ings were highly litigated by utilities
and other stakeholders with many
stakeholders submitting pre-filed tes-
timony in support of their proposed
energy efficiency goals.

In 2009, the utilities proposed con-
servation goals based upon an en-
hanced Ratepayer Impact Measure
test (“E-RIM”). However, the FPSC
approved goals that were more ro-
bust than what each utility proposed
using an unconstrained enhanced
Total Resource Cost test (“E-TRC”)
for the five regulated investor owned
utilities (“IOUs”).> Enhanced (“E-%)
meant the Ratepayer Impact Mea-
sure (“RIM”) and Total Resource Cost
(“TRC”) goals also included estimated
benefits from avoiding carbon dioxide
(CO,) compliance costs.* The FPSC
found the following: (1) goals using
the E-TRC test, from a system ba-
sis, were cost effective; (2) goals did
not include utility lost revenues, or

customer incentive payments; and (3)
the enhanced portion included cost
estimates for future greenhouse gas
emissions.’ Additionally, instead of
screening out free riders,’ the FPSC
included savings estimates associ-
ated with the top ten measures that
had a payback of two years or less in
the numeric goals established for the
five IOUs.” As a result, the FPSC set
the highest energy efficiency conser-
vation goals in its history using an
ETRC test plus energy savings esti-
mates associated with two-year pay-
back measures.® In order to avoid rate
impact, the FPSC based the goals for
JEA and OUC upon the programs
each municipal utility had in place
in 2009.°

See “Energy Efficiency” page 14
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From the Chair

by David Bass

Happy New Year ELULS Mem-
bers! Hope your year is off to a great
start and 2019 turns out to be the best
year ever (or at least in the top 5). Our
CLE team has kept the train a rolling
with two more recent Webinars. On
October 23rd, Michelle Diffenderfer
with LLW, Chelsea Anderson with
Gunster, and Jessica Icerman with
the Leon County Attorney’s Office
gave a webinar presenting an Intro-
duction to Environmental and Land
Use Law. Then, on November 15"
Josh Coldiron and George Gramling
with Gramling Environmental Law,
along with Todd Kafka with Geo-
syntec Consultants, gave a webinar
presentation on the Essentials of
Property Contamination. Both were
well attended and well-received. So, a
hearty thank you to all of our speakers
and attendees. CLE co-chairs Robert

Volpe Josh Coldiron are organizing
webinars for the rest of the year and
have many more in the pipeline. The
next scheduled webinar will be a Leg-
islative Preview with Janet Bowman
of the Nature Conservancy and Gary
Hunter with Hopping Green & Sams,
scheduled for January 29th. If anyone
out there has an idea and/or speaker
for a webinar, let us know and we’ll be
sure to try to squeeze you in.

In addition to the webinars, the
Section also co-sponsored a seminar
with the American Water Resources
Association in Tallahassee on Novem-
ber 30, with a mixer following the
seminar at Happy Motoring.

We will be having our second Ex-
ecutive Council meeting of the fiscal
year on Thursday February 7th in
Tallahassee from 3-5 pm at the law

offices of Hopping Green & Sams at
119 S. Monroe Street (Suite 300). Fol-
lowing the meeting will be a mixer in
conjunction with the Florida Brown-
fields Association at the Grasslands
Brewing Company at 603 W. Gaines
Street from 5:30-7:30. All Section
members are invited to both the
meeting and mixer, and I hope you
can all make it, especially if you live
in the Tallahassee area.

We will have additional meetings
and mixers throughout the year and
are even trying to organize field
trips for the Section later in the year.
Please keep on the lookout on the Sec-
tion website or we'll be sending e-mail
blasts advertising these events.

Anyway,  hope you all have a 2019
full of peace and love.
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ON APPEAL

by Larry Sellers, Holland & Knight

Note: Status of cases is as of Decem-
ber 7, 2018. Readers are encouraged
to advise the author of pending ap-
peals that should be included.

FLORIDA SUPREME COURT

Detzner, ete. v. Anstead, et al., Case
No. SC18-1513. Appeal from a trial
court order striking from the Novem-
ber ballot proposed constitutional
amendments 7, 9, and 11. Amend-
ment 9 prohibits both offshore oil
and gas drilling as well as vaping in
enclosed indoor work places. Status:
Reversed on October 17, 2018.

Daws, et al. v. FWCC, Case No.
SC18-1565. Petition for review of an
opinion by 15* DCA reversing trial
court decision granting temporary
injunction requiring FWCC to stop
deer hunters and their dogs from
trespassing onto Daws’ property.
FWCC v. Daws, Case No. 1D16-4839
(Fla. 1st DCA April 10, 2018), 43 Fla.
L. Weekly D1891a. Status: Notice of
intent to invoke discretionary juris-
diction filed on September 14, 2018

Lieupo v. Simon’s Trucking, Inc.,
Case No. SC18-657. Petition for re-
view of decision by 1st DCA in which
the court certified the following
question as one of great public im-
portance: “Does the private cause
of action contained in s. 376.313(3),
Florida Statutes, permit recovery for
personal injury?” Simon’s Trucking,
Inc., v. Lieupo, Case No. 1D17-2065
(Fla. 1st DCA, April 18,2018). Status:
On November 6, 2018, the Court ac-
cepted jurisdiction.

The Richman Group of Florida, Inc.
v. Pinellas County, Case No. SC18-
456. Petition for review of decision
by 2" DCA reversing final judg-
ment awarding the Richman Group
of Florida, Inc., over $16.5 million
in damages under 42 U.S.C. § 1983,
based on the trial court’s conclusion
that the County violated Richman’s
substantive due process and equal
protection rights by denying Rich-
man’s proposed amendment to the
county’s land use plan. 42 Fla. L.
Weekly D2526a (Fla. 2nd DCA 2017).
Status: Petition for review denied
November 29, 2018.

Pacetta, LLC v. The Town of Ponce
Inlet, Case No. SC17-1897. Petition
for review of 5th DCA decision re-
versing trial court judgment that the

Town is liable for taking as a result of
the enactment of a planned mixed use
redevelopment of waterfront proper-
ty, including by referendum. 42 Fla. L.
Weekly D1367b. Status: Petition for
review denied on January 23, 2018;
petition for writ of certiorari denied
by U.S. Supreme Court on October 1,
2018 (Docket No. 17-1698),

FIRST DCA

Richard Corcoran, Joe Negron and
the Florida Legislature v. Florida
Wildlife Federation, Inc., Florida De-
fenders of the Environment, Inc., et
al. Case No. 1D18-3141. Appeal from
Final Judgement for Plaintiffs: (1) in-
terpreting Amendment 1 to limit the
use of the funds in the Land Acquisi-
tion Trust Fund created by Article X,
Section 28 to the acquisition of con-
servation lands or other property in-
terests that the state did not own on
the effective date of the Amendment
and thereafter, and to improve, man-
age, restore natural systems thereon,
and enhance public access or enjoy-
ment of those conservation lands;
and (2) determining that numerous
specific appropriations inconsistent
with that interpretation are uncon-
stitutional. Status: Notice of appeal
filed July 26, 2018.

Elder v. Department of Agriculture
and Consumer Services, Case No.
1D18-1886. Appeal from DACS final
order denying Elder’s petition for
hearing requesting that DACS deny
applications or proposals for a bulk
storage filling plant that had already
been constructed on property adja-
cent to that owned by Elder. Status:
Notice of appeal filed May 7, 2018.

Kanter Real Estate, LLC v. DEP, et
al., Case No. 1D17-5096. Appeal from
final order denying an application
for oil and gas drilling permit, over
contrary recommendation by admin-
istrative law judge. Status: Notice of
appeal filed December 5, 2017.

FWCC v. Daws, et al., Case No.
1D16-4839. Appeal from order grant-
ing a temporary injunction requiring
the FWCC to stop deer hunters and
their dogs from trespassing onto Ap-
pellees’ property, “to abate the nui-
sance of the deer hunting dogs from
trespassing onto the property of the
Plaintiffs, and of the deer dogs and
their hunters from interfering with
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the Plaintiffs’ right to the quiet en-
joyment of their private property.”
Status: reversed on August 16, 2018
by opinion on motion for rehearing
and motion for certification, denying
Appellees motion for certification, but
granting in part Appellees motion
for rehearing and withdrawing opin-
ion dated April 10, 2018; dissenting
opinion by J. Lewis. Notice of intent
to invoke discretionary jurisdiction
filed in Florida Supreme Court on
September 14, 2018 (see above).

SECOND DCA

Pelican Bay Foundation, Inc. v.
Florida Fish and Wildlife Conserva-
tion Commission and City of Naples,
Florida, Case No. 2D18-0353. Ap-
peal from final order dismissing the
Foundation’s challenge to a proposed
rule that updated Manatee Protec-
tion Zones for all waterbodies within
Collier County, which considered but
rejected protection for the Clam Bay
System. Status: Notice of appeal filed
January 29, 2018; all briefs filed;
transferred to First DCA on Novem-
ber 9, 2018.

THIRD DCA

Cruz v. City of Miami, Case No.
3D17-2708. Appeal from trial court
order granting City’s motion for sum-
mary judgment, concluding that a
consistency challenge is limited to
whether the challenged development
order authorizes a use, density or
intensity of development in conflict
with the applicable comprehensive
plan. In so ruling, the trial court ap-
plied the 2d DCA’s holding in Heine
v Lee County, 221 So. 3d 1254 (Fla.
2d DCA 2017). Status: Affirmed per
curiam on November 7, 2018.

Florida Retail Federation, Inc., et
al. v. The City of Coral Gables, Case
No. 3D17-562. Appeal from final sum-
mary judgment upholding the City of
Coral Gables ordinance prohibiting
the sale or use of certain polystyrene
containers, based upon trial court’s
determination that three state laws
preempting the ordinance are uncon-
stitutional. Status: Oral argument
held on December 13, 2017.

FOURTH DCA
Everglades Law Center Inc. v.

continued...
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SFWMD, Case Nos. 4D18-1220,-1519
and -2124. Appeals from Order De-
nying Writ of Mandamus Against
Plaintiff South Florida Water Man-
agement District and Entering Final
Judgment on Defendant Everglades
Law Center’s Counterclaim. The Ev-
erglades Law Center sought to re-
quire disclosure of the transcripts of a
“shade” meeting held by the SFWMD
Governing Board involving discus-
sions regarding mediation between
the District and its Governing Board
in attorney-client sessions. The order
concludes that the transcripts of such
discussions constitute communica-
tions at a mediation proceeding with-
in the meaning of Section 44.102(3),
Florida Statutes, and therefore are
exempt from disclosure under the
public records law. Status: Notice of
appeal filed April 20, 2018.

Maggy Hurchalla v Lake Point
Phase I LLC, Case No.4D18-763. Peti-
tion for expedited writs of prohibition,
mandamus and certiorari related to
trial court rulings during and after a

trial. The jury found Ms. Hurchalla
liable for $4.4 million in damages on
a claim of tortious interference with
a contract for a public project, due to
her public comments in opposition to
the project. Status: Petition for writ
of prohibition dismissed on May 11,
2018; to the extent the petition seeks
certiorari relief, it is denied; to the
extent the petition seeks mandamus,
the writ is dismissed without preju-
dice to file a separate petition for writ
of mandamus; motion for rehearing
denied June 13, 2018.

Maggy Hurchalla v Lake Point
Phase I LLC, Case Nos. 4D18-1221
and 1632. Plenary appeal from jury
verdict finding Ms. Hurchalla liable
for $4.4 million in damages on a claim
of tortious interference with a con-
tract for a public project, due to her
public comments in opposition to the
project. Status: Notice of appeal filed
April 20, 2018.

City of West Palm Beach v. SFWMD,
et al., Case No. 4D17-1412. Appeal
from final order granting environ-
mental resource permit for extension
of State Road 7 in Palm Beach County
Status: Reversed and remanded on
August 8,2018; SFWMD’s motion for

rehearing and clarification denied on
September 4, 2018.

Bluefield Ranch Mitigation Bank
Trust v. SFWMD and FDOT, Case
No.4D16-3023. Appeal from SFWMD
final order dismissing petition for
hearing seeking to challenge issuance
of permit to FDOT. Status: Reversed
and remanded on July 11,2018; DOT
filed a motion for rehearing and SFW-
MD filed a motion for clarification or
correction, both on August 27, 2018.

FIFTH DCA

Adele Simons, et al v Orange
County, et al, Case No. 5D18-1418.
Appeal from a final order of the Ad-
ministration Commission finding to
be “in compliance” the “Lake Pick-
ett” plan amendments adopted by
Orange County. The administrative
law judge had recommended that the
Administration Commission find the
plan amendments not in compliance.
Status: Notice of appeal filed April
30, 2018; joint motion to dismiss for
lack of standing filed May 21, 2018;
motion to dismiss denied June 19,
2018, without prejudice for raising
arguments in answer brief all briefs
have been filed.
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Split of Federal Authority on Groundwater
Could Send the US Supreme Court Wading
Further Into the “Waters of The United
States” Fray-- How That Could Affect

Florida

By: Keith L. Williams, Attorney at Law, Saul Ewing Arnstein & Lehr LLP

There has been a split of federal
authority between the United States
Sixth Circuit Court of Appeals and
the Fourth and Ninth Circuit Courts
of Appeal on the scope of regulatory
jurisdiction under the Clean Water
Act (CWA). Some of this confusion
was caused by the 2015 adoption of
the revised “Waters of the United
States” (WOTUS) rule; some confu-
sion was caused by lower court inter-
pretations of the plurality opinion in
Rapanos v. U.S., 547 U.S. 715 (2006)
(which itself was less than clear).
Further muddying the waters are
the EPA’s own efforts to suspend the
2015 WOTUS rule and replace it with
the prior, less far-reaching rule ad-
opted in 1986. See, 51 Fed. Reg. 41250
(1986). Either way, the Court’s inter-
pretation of the Congressional intent
as to the meaning of “point source”
versus “non-point source” pollution
into “waters of the United States”
that triggers jurisdiction under the
CWA appears to soon be coming to
a head.

Background—Rapanos v. U.S.
Rapanos v. U.S., 547 U.S. 715

(2006), was the most recent decision
of the US Supreme Court to interpret
the reach of federal regulation over
certain isolated wetlands and non-
navigable waters. Although it was de-
cided by a plurality opinion of 4-1-4, it
was a major decision where the Court
ultimately held that some isolated
wetlands and other non-navigable
bodies of water with either a surface
connection or a hydrological connec-
tion to navigable waters are subject
to the regulatory jurisdiction of the
CWA. Unfortunately, the plurality
nature of the opinion resulted in two
separate tests for determining juris-
diction to regulate discharges under
the CWA.

The test authored by Justice Scalia
in writing for the Court and joined
by three other Justices (Rehnquist,

Thomas, and Alito) held that dis-
charges to navigable waters intended
to be regulated by the Act are only
those Congress specifically named
and those to which the “point source”
test could apply, namely those wet-
lands and waterbodies adjacent to
navigable waters from which sur-
face water would carry pollutants to
navigable waters from a “discernable,
defined, and discrete conveyance” (i.e.
through a pipe, ditch, drain, creek or
similar outfall). Rapanos, at 753-757.
Scalia opined that the CWA could be
used to regulate isolated wetlands
or non-navigable waters only where
such waters are connected to navi-
gable waters by a “continuous surface
connection” making it difficult to dis-
cern where one ends and the other
begins. Id.

The test favored by Justice Antho-
ny Kennedy in his concurring opinion
rejected the plurality’s “continuous
stream” limitation of the CWA and
held that “wetlands possess the reg-
uisite nexus, and thus come within
the statutory phrase ‘navigable wa-
ters’, if the wetlands, either alone or
in combination with similarly situ-
ated lands in the region, significantly
affect the chemical, physical, and
biological integrity of other covered
waters more readily understood as
‘navigable’. Rapanos, at 780 When,
in contrast, wetlands’ effects on wa-
ter quality are speculative or insub-
stantial, they fall outside the zone
fairly encompassed by the statutory
term “navigable waters”. Id. Thus
Justice Kennedy opined that those
non-adjacent wetlands and other
non-navigable waters not necessarily
connected continuously to navigable
waters, but which have a “significant
nexus” or “continuous hydrological
or ecological connection to navigable
waters” fall within the jurisdiction of
the CWA (even though non-adjacent
wetlands or non-navigable waters
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were not defined in the 1986 rule as
“waters of the United States”).

Both of these tests were based on
how a discharge of pollution is defined
(“point source” vs. “non-point source”)
and whether such discharge enters
into something defined as “waters of
the United States”. Previous opinions
of the Court have fleshed out these
definitions, but none has been quite
dispositive for all. See, South Florida
Water Management District v. Mic-
cosukee Tribe of Florida, 541 U.S. 95
(2004)(a pipe conveying polluted wa-
ter from one arm of a navigable water
to the other arm of the same naviga-
ble water constitutes a “point source”
of pollution for purposes of the Act)
and Solid Waste Agency of Northern

Cook County v. United States Army
Corps of Engineers, 531 U.S. (2001)(a

non-adjacent isolated wetland with
no surface connection not a “water
of the U.S.” under the Act); United
States v. Riverview Bayside Homes,
474 U.S. 121 (1985)(even wetlands
sourced by water separated from the
navigable water to which they are
adjacent are regulated by the Act).
It is a final determination of which
definitions should confer jurisdiction
under the CWA that would give clar-
ity and certainty to everyone.

2015 “WOTUS” Rule

On June 29, 2015, the EPA and the
Department of Defense/United States
Army Corps of Engineers (USACE)
adopted a new rule defining “waters
of the United States” (WOTUS) that
replaced the existing 1986 rule. 33
CFR 328.3, 80 Fed. Reg. 37054. For
the first time, isolated wetlands and
other non-navigable waters which
were determined to have a “signifi-
cant nexus” to navigable waters (as
opposed to the prior rule requiring
such wetlands or non-navigable wa-
ters to be adjacent to them) were
brought officially under the definition

continued...
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of “waters of the United States” and
thereby under the jurisdiction of the
CWA. See, 33 CFR 328.3(a)(7) and
33 CFR 328.3(c)(5). The EPA stat-
ed expressly that this new rule was
clearly based on Justice Kennedy’s
concurring opinion in Rapanos. (See
https://www.epa.gov/sites/production/
files/2015 05/documents/technical
support_document_for_the_clean_
water_rule_1.pdf). The EPA and US-
ACE also understood that their 2015
WOTUS rule expanded the previous
reach of federal regulatory authority
under the CWA.

This distinction is important be-
cause Justice Scalia’s opinion for
the plurality in Rapanos expressly
rejected the “significant nexus/hy-
drologic connection” theory for the
regulatory reach of the CWA to iso-
lated wetlands or non-adjacent non-
navigable waters. However, Justice
Scalia’s opinion also read the 1986
rule to require a continuous surface
connection between the wetland and
navigable water for jurisdiction to
attach. The 1986 WOTUS rule did
not contain any specific language re-
garding the manner of the wetlands’
hydrological connection to navigable
waters (See, 51 Fed. Reg. 41250) but
the Act still requires the pollution to
have a “point source” for jurisdiction
purposes. Because the new WOTUS
rule contained language adopting
Justice Kennedy’s broader “hydro-
logic connection/significant nexus”
theory to define what discharges re-
quired permits, several lawsuits were
initiated around the country seeking
to either invalidate the rule or enforce
the rule to further expand the scope
of the CWA to include any pollution
to non-adjacent non-navigable waters
that may have a “significant nexus/
hydrologic connection” to navigable
waters, whether or not such waters or
discharges were expressly contained
within the text of the CWA requir-
ing “point sorces” or the definitions
within the prior WOTUS rule.

Current State of the 2015 WOTUS
Rule

As of this writing, the 2015 WO-
TUS rule is still applicable in 23
states (California, Connecticut, Dela-
ware, Hawaii, Illinois, Iowa, Maine,
Maryland, Massachusetts, Michigan,
Minnesota, New Hampshire, New

Jersey, New York, Ohio, Oklahoma,
Oregon, Pennsylvania, Rhode Island,
Tennessee, Vermont, Virginia and
Washington), pursuant to an injunc-
tion entered by USDC SC on August
16, 2018, which invalidated EPA’s
efforts to suspend the 2015 rule via
adopting a “Suspension Rule” in Feb-
ruary of 2018. South Carolina Coastal
Conservation League v. Pruitt, 318 F.
Supp.359, USDC, S.C (8/16/2018). Si-
multaneously, application of the 2015
WOTUS is blocked in 24 states due
to an early injunction issued in North
Dakota v. US EPA, 127 F. Supp. 3d,
1047 (USDC N.D. 8/27/2015) (cover-
ing Alaska, Arizona, Arkansas, Colo-
rado, Idaho, Missouri, Montana, Ne-
braska, Nevada, New Mexico, North
Dakota, South Dakota and Wyoming),
and a recent injunction entered in
State of Georgia v. Pruitt, 326 F. Supp.
3d 1356 (USDC SD GA 6/24/2018)
(covering Alabama, Georgia, Florida,
Indiana, Kansas, Kentucky, North
Carolina, South Carolina, Utah, West
Virginia, and Wisconsin). An injunc-
tion against WOTUS may be pend-
ing for the three remaining states of
Louisiana, Mississippi, and Texas,
but may have been superceded by the
injunction entered on 8/16/2018. See,
American Farm Bureau, et al. v. EPA,
USDC SD TX, Case No: 3:15-cv-165
(although no injunction or order from
the Texas District appears to have
been issued following the 8/16/2018
injunction from USDC SC, the court
has a pending motion for injunction
before it and has been notified of the
nationwide injunction issued by the
District of South Carolina). Addition-
ally, the Trump Administration is
still proceeding on the repeal of 2015
WOTUS under the procedures of the
APA, but they are still in the comment
period for the draft rule and the EPA
and USACE have moved to stay the
injunction issued in the South Caro-
lina Coastal Conservation League
case. However, by EPA’s own estima-
tion, the 2015 Clean Water Rule and
guidance memos adopted by federal
agencies regarding application of the
rule will likely remain applicable for
those 22 states where suspending the
2015 WOTUS Rule has been enjoined
by the district court injunction issued
in South Carolina.. See for exam-
ple: https:/www.epa.gov/wotus-rule/
definition-waters-united-states-rule-
status-and-litigation-update.

Does the CWA Apply to
6

Groundwater Under the 2015
WOTUS Rule?

While it seems settled by the Court
that the CWA clearly covers isolated
wetlands and other non-navigable
waters under either test, the question
of whether the CWA covers ground-
water is the chiefissue of several citi-
zen suits brought under the CWA af-
ter adoption of the 2015 WOTUS rule.
The underlying question is whether
discharges to groundwater that may
“significantly affect the chemical,
physical, and biological integrity of
other covered waters more readily
understood as ‘navigable’” were in-
tended to be protected by Congress
under the CWA.

It is important to note that ground-
water was not specifically mentioned
or defined by Congress in either Sec-
tion 402, regulating point source dis-
charges pursuant to the National
Pollution Discharge Elimination Sys-
tem (NPDES), or Section 404 Permit
Program regulating the discharge of
dredged or fill material into waters of
the United States, as contained with-
in the CWA. The old 1986 WOTUS
rule did not contain groundwater
within its definition of WOTUS; the
2015 WOTUS rule expressly defined
groundwater as “not a water of the
United States”. 33 CFR 328.3(b)(5).

However, neither the definition
of “wetland” or “significant nexus”
under the 2015 WOTUS rule or the
definition of “wetland” under 1986
WOTUS rule specified or limited the
manner of hydrological connection to
navigable waters protected under the
CWA outside of specifying whether
it was “point source” or “non-point
source”. Since “non- point source”
pollution may be considered jurisdic-
tional under the “significant nexus”
definition, a logical step would be to
require permits for those discharges
which “significantly affect the chemi-
cal, physical, and biological integrity
of other covered waters more readily
understood as ‘navigable’, regardless
of source.

Thus, after adoption of the rule,
there were a number of citizen law-
suits (allowable under the CWA’s
citizen suit provision) in both fed-
eral district and circuit courts, which
mainly sought to enjoin continuous
or intermittent discharges to ground-
water under the “significant nexus”
portion of the new rule. While the U.S.

continued...
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Supreme Court clarified in National
Association of Manufacturers, Inc.
v. Department of Defense/USACE,
138 S. Ct. 617 (2018) that all citizen
suits seeking injunction under the
WOTUS rule or challenging the rule
must first be filed in federal district
courts rather than a direct appeal
to circuit courts, the question of the
regulatory limits of the CWA has yet
to be reached.

As aresult, there are several pend-
ing appellate cases involving this
specific question where the Court
may grant certiorari review and fi-
nally answer the questions left hang-
ing by the plurality in Rapanos. The
requests for certiorari in the cases
discussed below were briefed by No-
vember 7, 2018 and the Court may
decide whether to take them as early
as its November 30, 2018 conference.

Current CWA “Hydrologic Con-
nection” Theory vs. “Point
Source” Theory Cases on Appeal

to the United States Supreme
Court

In two recent appellate cases in
the Ninth Circuit Court of Appeal,
the federal circuit upheld application
of the the “hydrological connection”
theory. In Hawaii Wildlife Fund v.
County of Maui, 886 F.3d 737 (9t Cir.
2018) the Ninth Circuit held that the
migration of pollutants from the Ha-
waii county of Maui’s wells through
groundwater to a navigable waterway
is actionable under the CWA if the
discharges are “fairly traceable” to
“navigable waters”.

In US v. Robertson, 875 F.3d 1281
(9th Cir. 2017) a separate and factu-
ally distinct criminal case involving
discharges from privately held lode
mining surface ponds to navigable
waters within National Forest Sys-
tem Lands in Montana, the Ninth
Circuit upheld a defendant’s convic-
tion for failure to obtain a federal
dredge and fill permit under Sec-
tion 404 of the CWA. In Robertson,
the defendant challenged his convic-
tion based on the argument that the
statutory term “waters of the United
States” is unconstitutionally vague
(based on the differing interpreta-
tions under Rapanos) and therefore
deprived him of warning that his
conduct was criminal. The Ninth Cir-
cuit affirmed the conviction, opining

> “

that Justice Kennedy’s “significant
nexus” test was its preferred reading
of Rapanos. Robertson, at 1292. In
both cases, certiorari review has been
sought to determine whether the Cir-
cuits were proper in adopting Justice
Kennedy’s “hydrological connection”
theory when applying the CWA.

In Upstate Forever v. Kinder Mor-
gan Energy Partners, L..P., 887 F.
3d 637 (4th Cir. 2018) the Fourth
Circuit Court of Appeal held that
groundwater that is “sufficiently con-
nected” to “navigable waters” will al-
low for citizen suits under the CWA.
The Kinder Morgan case, from South
Carolina, involved a citizen suit to
enjoin groundwater discharges even
though the offending pipe no longer
discharged to potential groundwa-
ter sources. The Kinder Morgan and
County of Maui cases were consid-
ered by the U.S. Supreme Court for
certiorari review at its November 30,
2018 conference. See, United States
Supreme Court Order List, 528 U.S.
___ (December 3, 2018). The Court
did not deny certiorari in either case
and invited the U.S. Solicitor General
to file briefs in the cases expressing
the views of the United States by
4:00 p.m. on January 4, 2019. The
Robertson case had not been fully
briefed and counsel for Robertson
filed a blanket consent for parties on
either side to file amicus briefs on
November 29, 2018.

The decisions of the Fourth and
Ninth Circuits are in stark contrast
to the Sixth Circuit Court of Appeals,
which recently rejected Kennedy’s
“hydrological connection” theory as
embraced in the EPA’s 2015 WOTUS
rule. See, Tennessee Clean Valley
Network v. Tennessee Valley Author-
ity (905 F.3d 436 (6th Cir. 2018) and

Kentucky Waterways Alliance, et al

v. Kentucky Utilities Company, 905
F.3d 925 (6th Cir. 2018). In both Sixth

Circuit cases, the Plaintiffs alleged
that the limestone substrate (known
as “karst” terrain or topography) un-
derlying a pollutant filled pond al-
lowed the pollution to seep through
groundwater to navigable water. The
Sixth Circuit explicitly rejected Ken-
nedy’s concurring opinion in Rapanos
(and its use by the Fourth and Ninth
Circuits) to reach the opposite con-
clusion. Tennessee Clean Valley at
445; Kentucky Waterways, at 932,
933. The Sixth Circuit opined in both
cases that, although pollutants are
being discharged to “navigable water”
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as defined under the Act, neither dis-
charge is from a “discernable, defined,
and discrete conveyance” that would
qualify as a surficial “point source”
discharge intended to be covered by
the CWA. As these opinions create the
split of federal authority on the scope
of the CWA, both cases will undoubt-
edly be part of the consideration for
certiorari review of the Fourth and
Ninth Circuit cases by the US Su-
preme Court.

Under every previous interpreta-
tion of the CWA it does not appear
that federal regulation of groundwa-
ter was proper. Under the CWA, dis-
charges of pollution to non-navigable
waters is defined in the WOTUS rule
are “non-point source” pollution. See
Sec. 33 U.S.C. 1314(f) and 1362 (12).
Under previous Supreme Court in-
terpretations, these “non-point source
discharges” are to be regulated solely
by the states. See, Rapanos, at ;Mic-
cosukee Tribe, at 114; see also 33
U.S.C. 1251(g). However, because of
the Fourth and Ninth Circuit’s appli-
cation of Justice Kennedy’s “signifi-
cant nexus/hydrological connection”
test and the Sixth Circuit’s express
rejection of the “hydrological connec-
tion” theory, application and enforce-
ment of the CWA to groundwater
discharges must be determined by
the Court. It is of paramount concern
to citizens in all states because this
interpretation will govern which pol-
lution discharges require a permit
from EPA or USACE and which are
regulated solely by the individual
states.

What Could This Mean for Flor-
ida?

The US Supreme Court’s answer
to the separate requests for certio-
rari review from the Fourth, Sixth,
and Ninth Circuits and the ultimate
interpretation of the CWA’s jurisdic-
tional reach will be very important for
the people of Florida. Essentially, the
substrate of the entire state is a po-
rous karst limestone aquifer system
interspersed with even more porous
muck and sand. See, Water Resources
Atlas of Florida, Institute of Science
and Public Affairs, Florida State Uni-
versity (1998). Approximately 2/3 of
this aquifer system underlying the
state is surficial, meaning ground-
water exists within 100 feet of the
surface. Most, if not all, of Florida’s
groundwater could be determined at
some point to “significantly affect the
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chemical, physical, and biological in-
tegrity of other covered waters more
readily understood as ‘navigable’
in accordance with the “significant
nexus/hydrological connection” test.
Based on this more expansive in-
terpretation of the CWA (by EPA’s
own admission), federal EPA or US-
ACE permits may be required for
many more private or public land uses
where a pollutant is discharged to
ground rather than being discharged
from a “point source” to a “navigable
water”. Such an expansion of federal
authority would also impermissibly
impinge upon state pollution preven-
tion programs under Chapter 376
and 403, Florida Statutes and may
hinder FDEP attempts to assume the
Federal 404 Dredge and Fill Program
from the USACE. Neither the State
of Florida, the Florida Department
of Environmental Protection nor any
Florida water management districts
filed briefs in either the Kinder Mor-
gan or County of Maui cases, which is
surprising given the previous involve-
ment by the South Florida Water
Management District in determin-
ing the scope of the CWA before the
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US Supreme Court. See, Miccosukee
Tribe, above.

One only has to imagine the count-
less hundreds or thousands of road-
ways, septic systems, private wells,
neighborhood stormwater treatment
systems, roadside ditches or swales,
compost piles, dog parks, backyard
gardens, or other mundane uses of
land by private landowners or public
entities that might be required to now
also obtain additional federal NPDES
permitting under the more expansive
WOTUS test. For example, a state
permitted county owned roadway
where runoff containing pollutants
discharges to groundwater at any
point might also require a NPDES
permit; a person who owns a five (5)
acre plot in an unincorporated area
of any Florida county where water
and sewer systems have not been
expanded may now have to incur
the expense to obtain CWA permits
for their simple well water and sep-
tic tank discharges; a citrus farmer
with a self-contained surface water
management system may face a re-
quirement to obtain federal permits
due to seepage from that contained
system to groundwater. In the ex-
treme, a homeowner or apartment
dweller who washes their car on the
lawn may be prosecuted criminally

under the CWA for causing pollution
under this expanded interpretation
of the Act. Indeed, a citizen suit has
been recently filed against a New
England resort over its use of a septic
tank system permitted under state
law; the defendants moved to dismiss
on November 30, 2018 based on the
failure to assert federal jurisdiction
under the CWA. See Conservation
Law Foundation, Inc. v. Longwood
Venues and Destinations, Inc., et al.,
Case Number 1:18-cv-11821 (USDC
MA, 2018).

This uncertainty in the interpre-
tation of the CWA, until resolved by
the Supreme Court, means there will
likely be more state and federal con-
fusion regarding proper application
of the CWA, increased citizen suits
for “non-point source” or groundwater
discharges, increased challenges to
existing permitted or unpermitted
activity, increased challenges to new
permit applications, and an overall
increase in the legal activity sur-
rounding any permitting of pollu-
tion discharges, regardless of existing
state pollution control programs in
existence. For Floridians, that could
mean many more days in court over
matters once considered the sole
province of state and local law.

Ethics
Questions?

Call
The Florida Bar’s Ethics Hotline



Knick, and Reevaluating Williamson State

Court Exhaustion

By: Jay W. Small, Mateer Harbert, Attorneys at Law

The right to own private property
is no less a fundamental pillar of our
society than any other constitution-
ally protected right. When a govern-
mental entity takes private property,
Article X, Section 6(a) to the Florida
Constitution or the Fifth Amendment
to the U.S. Constitution demands
payment of full or just compensation.
Article X, Section 6(a) provides that
“[N]o private property shall be taken
except for a public purpose and with
full compensation therefor paid to
each owner.”! The Fifth Amendment
states that “nor shall private property
be taken for public use, without just
compensation.” These clauses do not
prevent a governmental taking of pri-
vate property, but they condition the
taking on payment of compensation
to the owner.

Williamson County Regional Plan-
ning Comm’n v. Hamilton Bank of
Johnson City, 473 U.S. 172 (1985),
established a federal procedural doc-
trine that seriously chips away at
this pillar by forbidding owners from
vindicating their Fifth Amendment
rights in federal court unless they
first exhaust state takings remedies.?
This doctrine leads to bizarre re-
sults. If owners bring federal tak-
ings claims in federal court under
42 U.S.C. §1982, their complaints
may be dismissed because they first
failed to assert them in state court.
Yet if owners first bring their federal
claims in state court, their complaints
may be removed to federal court and
then dismissed because a state court
did not finally adjudicate their state
claims. This doctrine discriminates
against property owners, as a specific
class of litigants, and strips them
of reasonable access to federal and
state courts. On March 5, 2018, the
Court granted a petition for a writ
of certiorari in Knick v. Township of
Scott, __ ,US.___ (2018), which can
remedy this anomalous doctrine.*

The precise issue in Knick is
whether to reconsider Williamson’s
exhaustion doctrine. The Township
of Scott lies in Lackawanna County,
Pennsylvania, near the Poconos. Scat-
tered throughout Pennsylvania are
historical private family gravesites,

some dating to the Colonial era. Over
generations, land with these private
cemeteries transferred through the
hands of successive owners. The
Township adopted an ordinance re-
quiring owners of property on which
the Township believed were cemeter-
ies to allow access for the public to
visit family gravesites and for code
inspectors to assure compliance with
the ordinance. Rose Knick’s family
farm is one such parcel subject to the
ordinance. No official state records
indicate that a private cemetery was
ever on her farm. In federal court,
she alleged, inter alia, a violation of
her Fifth and Fourteenth Amend-
ment due process and just compen-
sation rights. Based on Williamson,
the Third Circuit Court of Appeals
affirmed the dismissal of her takings
claim.b

The courts recognize two types of
regulatory takings cases —“facial” and
“as-applied” claims.® “Facial” takings
claims involve regulations which de-
prive owners of all economically bene-
ficial use of property upon enactment.”
“As applied” claims require a detailed
ad hoc factual analysis to examine “[t]
he economic impact of [a] regulation.
. .and. . . the extent to which [it]. .
.nterfere[s] with distinct investment-
backed expectations” after the regula-
tion is applied to property.®

In as-applied cases, historically the
courts asked the question whether
a regulation is final enough so that
a claim is “ripe” for judicial review.
Owners cannot file as-applied takings
suits “unless ‘the governmental en-
tity charged with implementing the
regulations has reached a final deci-
sion regarding the application of the
regulations to the property at issue.””
An owner cannot pursue federal or
state as-applied regulatory taking
cases until the challenged govern-
ment action causes some final injury
to property.l° Requiring a meaningful
attempt to get a development appli-
cation approved by a governmental
entity provides a metric to gauge
whether the severity of the regula-
tion’s impact is so great that it causes
a serious enough loss amounting to
a taking.

Williamson, however, added anoth-
er ripeness factor in dicta by requiring
an owner to show an unsuccessful at-
tempt to obtain just compensation in
state court before filing a federal suit.!!
Williamson involved a challenge to a
zoning ordinance that reduced the al-
lowable density in a residential subdi-
vision. It identified two rationales for
deciding the ripeness question against
the owner: (1) the owner did not obtain
a final decision regarding the applica-
tion of zoning ordinances and subdivi-
sion regulations; and (2) the owner
did not use the state’s procedures to
obtain just compensation.’? The first
rationale is largely accepted.

Regarding the second rationale, the
Court primarily relied on footnote 40
in Hodel v. Virginia Surface Mining &
Reclamation Assn, Inc., 452 U.S. 264
(1981)'2 for support of its additional
ripeness requirement. The Court’s
reliance on Hodel has since been criti-
cized. Footnote 40 in Hodel restated
the general rule that takings claims
are unripe for consideration until after
a final administrative determination;
it did not identify any existing or new
comity principle requiring takings
claims to be reviewed differently than
other federal claims also reviewed by
state and federal courts.* Although
state courts are generally competent
to protect federal rights concurrently
with federal courts, Williamson’s dicta
does not explain why plaintiffs alleg-
ing federal takings claims should be
singled out for differential treatment
from other classes of plaintiffs seeking
to vindicate federally protected rights.

Knick dealt with a facial taking
claim and thus whether facial claims
were exempt from the second prong of
Williamson.*® It is difficult to conceive
of a plausible reason why William-
son’s additional second-tier exhaus-
tion doctrine ever should apply to
a facial takings case since this sort
of taking occurs, by its very nature,
upon the enactment of the land use
regulation, or the action by the local
governmental entity. In Knick, the
Court may also reanalyze Williamson
exhaustion in as-applied cases.

Justices also have questioned the

continued...
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second ripeness rationale in William-
son. In San Remo Hotel, L.P. v. City &
County of San Francisco, 545 U.S. 323
(2005), four Justices argued for over-
ruling Williamson.'® In Stop the Beach
Renourishment, Inc. v. Florida Dep’t
of Envtl. Prot., 560 U.S. 702 (2010),
Justice Kennedy characterized this
second rationale as the “Court’s dicta
in Williamson”.'” The rationale has
been described as being at odds with
the plain language of the Fifth Amend-
ment which makes just compensation
a prerequisite for public use.!® The
Court has never obligated itself to be
bound to its dicta if a more complete
argument demonstrates that the dicta
is incorrect.®

Williamson’s curious dicta barri-
cades federal courthouse doors to a
discrete class of federal plaintiffs seek-
ing protection in federal courts for
federal rights. It creates a takings “No
Man’s Land.” Litigating in state court
virtually guarantees them that later
federal claims are barred by res judi-
cata.?’ Alternatively, a federal court
may decline review of a federal takings
claim based on lack of subject matter
jurisdiction until after a plaintiff has
exhausted state takings remedies.?' To
avoid these potential defenses, owners
may sacrifice their rights protected
by the U.S. Constitution rather than
enter a procedural minefield which
could explode both state and federal
takings claims. Hardly any other fed-
eral prudential limitation presents
an insular class of federal plaintiffs
with a similar “Hobson’s Choice” either
between selecting a judicial forum or
waiving a substantive constitutional
right all-together.

Williamson distorts the ripeness
doctrine by directing focus on the fo-
rum where a case is filed instead of the
finality of the regulation’s application
or the actions of the governmental en-
tity. Williamson itself provides a reason
for unraveling its confusing additional
to the ripeness doctrine. It conceded
that ripeness does not require a claim-
ant to exhaust state remedies because
the focus is whether a decision-maker
formulates a definitive regulatory po-
sition that inflicts an actual, concrete
injury.?? Abandoning this dysfunction-
al notion will not give owners carte
blanche to raise unripe takings claims
because they must still comply with

Williamson’s first ripeness require-
ment: that they demonstrate that the
government’s actions have achieved
that degree of finality such that a re-
viewing federal court can determine
whether the regulation’s fiscal impact
on the property amounts to a taking.?

Williamson’s dicta clouded the
sharpness of the ripeness inquiry and
blurred its distinct edges. In Knick,
the Court’s choice is to refocus the
historic ripeness inquiry back to the
finality of a regulation’s impact on
property. Williamson intended that its
prudential restraint limit the ability of
federal courts to review state land use
decisions. Yet experience and history
have shown that Williamson not only
limited access to federal courts in as-
applied regulatory takings cases, but
it also limited the ability to adjudicate
federal property rights in state courts.
Knick affords the Court the opportu-
nity to revisit Williamson.

On October 3, 2018, the Court held
oral argument in Knick. A month af-
ter oral argument, the Court added
an interesting postscript to the story
and entered an order resetting Knick
for supplemental briefing and argu-
ment. It directed the parties and the
Solicitor General to address the dis-
tinction between an inverse condem-
nation claim and a claim for compen-
sation in an eminent domain case. It
also directed argument on the issue of
whether a taking is complete based on
the actions of the responsible govern-
mental entity at the time of the taking,
or on whether a state court provides
a remedy.

That the Court would ask for further
argument on these issues indicates
that it may be wrestling with how the
issues were presented. The narrow
legal issue in Knick is whether an
owner should be required to exhaust
state court takings remedies before
asserting them in federal court. This
is a federal procedural and pruden-
tial question. The Court may be com-
mingling this question with another
distinct takings question: whether an

inverse condemnation claim is ripe,
for federal purposes, when the govern-
mental entity charged with the taking
denies payment of compensation or
whether a state court in an inverse
condemnation case rules the owner
has no remedy.

Knick is set to be reargued on Jan-
uary 16, 2019.
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Florida State University College of Law

January 2019 Update

by Jennifer Walsh, Environmental Program Associate

This column highlights recent ac-
complishments of our College of Law
alumni and students. It also features
several of the programs the College of
Law is hosting this upcoming spring
semester. We hope Section members
will join us for one of more of our
future programs.

Recent Alumni Accomplishments

Crystal Anderson Terry Cole

_J'éésica Melkun Joe Ullo

e Crystal Anderson is now work-
ing as the Senior Attorney with
the Senate Committee on En-
vironmental Preservation and
Conservation

¢ Terry Cole has been recognized as
a Florida Super Lawyer 2018 and
Florida Trend Legal Elite 2018.

¢ Jessica Melkun is now working
with the Florida Department of
Environmental Protection.

¢ Floyd R. Self, of Berger Singer-
man LLP, has been elected to a
three-year term to the Board of
Directors of the Energy Bar As-
sociation, based in Washington,
D.C.The EBA is a national associa-
tion of energy attorneys and non-
lawyer professionals who promote
professional excellence and ethical
integrity in the practice, adminis-
tration, and development of energy
laws, regulations, and policies. As a

Board member, Mr. Self serves as
the Co-Vice Chair of the Regional
Enhancements Task Force and the
liaison to the Networking and Out-
reach Membership Committee, the
Natural Gas Regulation Commit-
tee, and the Southern Chapter.

¢ Joe Ullo recently accepted a posi-
tion as Shareholder at Strearns,
Weaver, Miller.

¢ Travis Voyles is working for the
U.S. House of Representatives
Committee on Science, Space, and
Technology, conducting oversight
investigations on issues includ-
ing federal scientific research and
development, environmental and
energy policy, and emerging cyber-
security developments.

Recent Student Achievements

Laurel Tallent Nicholas Rodriguez-Caballero

e Our Animal Legal Defense Fund
(FSU ALDF) student organiza-
tion has been named Chapter of
the Year by the national Animal
Legal Defense Fund. This is the
second time since 2014 that FSU’s
chapter has received this award.
The award recognizes an Animal
Legal Defense Fund chapter that
has shown incredible efforts in ad-
vancing the field of animal law and
advocating for animals through
original projects and initiatives.
Laurel Tallent, who serves as
FSU ALDF president, Ashley En-
glund, Jasmine Henry, and Ju-
dah Lieblich accepted the award
in Chicago on October 12.

e Alan LaCerra recently received
book awards in Sports Law, Cor-
porations, and Twentieth Century
American Legal History.

¢ Nicholas Rodriguez-Caballero
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received a tuition scholarship from
the Rocky Mountain Mineral Law
Foundation for the 2018-2019 aca-
demic year. He was selected as a
scholarship recipient from a large
pool of applicants at 32 law schools.

Spring 2019 Events

The College of Law will be hosting
a full slate of environmental and ad-
ministrative law events and activities
this spring semester.

Energy Resilience Panel
This panel discussion, organized
by Professor Hannah Wiseman,
will explore issues related to ener-
gy resilience. Participants include
Sara Rollet Gosman, Assistant
Professor of Law, University of
Arkansas School of Law; Kevin
B. Jones, Director, Institute for

Romany Webb

“Schef” Wright
continued...
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Energy and The Environment, and
Professor of Energy Technology
and Policy, Vermont Law School;
Romany Webb, Senior Fellow,
Sabin Center for Climate Change
Law, Columbia Law School; and
James Van Nostrand, Director,
Center for Energy and Sustainable
Development, and Professor of Law,
West Virginia University College of
Law. Robert Scheffel “Schef”
Wright, Shareholder at Gardner,
Bist, Bowden, Bush, Dee, LaVia &
Wright, will moderate. This panel
will be held on Wednesday, January
23 at 3:15 P.M. in Room 310.

Spring 2019 Environmental Dis-
tinguished Lecture

Richard Revesz, Lawrence King
Professor of Law and Dean Emeritus,
New York University School of Law,
will present our Spring 2019 Envi-
ronmental Distinguished Lecture.
Professor Revesz’s lecture will begin
at 3:30 P.M. on Wednesday, February
6 in Room 310 and will be followed
by a reception in the College of Law
Rotunda.

Richard Revesz

Environmental Law Guest Lec-
tures

Tara Righetti, Associate Profes-
sor of Law, University of Wyoming
College of Law, will present an envi-
ronmental law certificate lecture on
Wednesday, February 20 at 12:30 P.M.
in Room 310.

Tara Righetti

Bruce Huber, Professor of Law
and Robert & Marion Short Schol-
ar, University of Notre Dame Law
School, will present an environmental
law certificate lecture on Wednesday,
March 6 at 12:30 P.M. in Room 310.

Bruce Huber

Michael Gray, Attorney, Ap-
pellate Division, Environment and
Natural Resources Division, U.S. De-
partment of Justice, will present an
environmental law certificate lecture
on Wednesday, March 27 at 12:30
P.M. in Room 310.

Information on upcoming events
is available at http://law.fsu.edu/aca-
demics/jd-program/environmental-
energy-land-use-law/environmental-
program-events. We hope Section
members will join us for one or more
of these events.

Stetson’s Institute for Biodiversity Law
and Policy Continues Local, National, and
International Efforts to Protect Wetlands

Submitted by Erin Okuno, Foreman Biodiversity Fellow, Institute for Biodiversity Law and Policy,

Stetson University College of Law

On November 8, 2018, Stetson’s
Institute for Biodiversity Law and
Policy hosted the Sixth Annual ELI-
Stetson Wetlands Workshop on its
Gulfport, Florida campus. Presented
in collaboration with the Environ-
mental Law Institute (ELI) and with
support from the Environmental and
Land Use Law Section (ELULS) of
The Florida Bar, the theme of this
year’s workshop was “The Role of
NGOs and the Public Sector in Im-
plementing Wetland Restoration
Projects: Trends, Lessons Learned,
and Best Practices.” Speakers and
panelists discussed the roles that
in-lieu fee compensatory mitiga-
tion programs and public mitigation

banks and programs play in wetland
restoration locally, statewide, and na-
tionally. Attendees included students,
academics, attorneys, scientists, regu-
lators, and other professionals.

The event began with a morn-
ing field trip to Boyd Hill Nature
Preserve. The workshop included a
lunchtime Foreman Biodiversity Lec-
ture by Dr. M. Siobhan Fennessy (Ke-
nyon College), who discussed wetland
restoration. The first panel session in
the afternoon focused on in-lieu-fee
compensatory mitigation programs.
Professor Royal Gardner (Director of
the Institute for Biodiversity Law and
Policy at Stetson Law) moderated the
panel, which included presentations
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by Dr. Rebecca Kihslinger (ELI), Erin
Okuno (Stetson Law), Karen Johnson
(The Nature Conservancy), and Alex
Robertson (Georgia-Alabama Land
Trust, Inc.). The second panel dis-
cussed the role of public mitigation
banks and programs. Moderated by
Clay Henderson (Director of the In-
stitute for Water and Environmental
Resilience at Stetson University), the
panel included David Urban (Eco-
system Investment Partners), Mar-
tha Gruber and Philip Rhinesmith
(Southwest Florida Water Manage-
ment District), Andrew Zodrow (En-
vironmental Protection Commission

continued...
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of Hillsborough County), and Mi-
chael Dema (City of St. Petersburg).
The event concluded with an evening
networking reception in the Banyan
Courtyard.

The Institute is grateful to the
attendees, speakers, and many oth-
er people who make the workshop
possible each year. We would espe-
cially like to thank Mechanik Nuccio
Hearne & Wester, P. A. for sponsoring
the evening networking reception
and the Law School Liaison Com-
mittee of the ELULS for providing a
special grant in support of the work-
shop this year.

The Biodiversity Institute also
has continued its work to conserve
wetlands at the international level.
Professor Gardner and Dr. Max Fin-
layson of Charles Sturt University
in Australia were the lead coordinat-
ing authors and Erin Okuno was a

Attendees on the field trip at Boyd Hill Nature Preserve

contributing author on the recently
released Global Wetland Outlook:
State of the world’s wetlands and
their services to people (2018). The
Outlook is the flagship publication
for the Ramsar Convention, an inter-
governmental treaty with 170 parties
that promotes the wise use and con-
servation of wetlands. The publica-
tion was launched at the 13th Con-
ference of the Parties in the United
Arab Emirates in October 2018 and
is available online at https:/www.
global-wetland-outlook.ramsar.org/
outlook/. The Outlook provides infor-
mation about the global status and
trends in wetlands, drivers of change
in wetlands, and responses to the
continued decline and degradation of
wetlands. At the end of the year, Pro-
fessor Gardner will conclude his sec-
ond term as chair of the Scientific and
Technical Review Panel (STRP) for
the Ramsar Convention. The STRP
is the convention’s scientific advi-
sory body, and Professor Gardner has

served as the STRP chair since 2013.

The Institute for Biodiversity Law
and Policy coordinates Stetson Law’s
environmental programs and initia-
tives and serves as an interdisciplin-
ary focal point for educational, re-
search, and service activities related
to local, national, and international
biodiversity issues. We host interna-
tional speakers and conferences, and
we coordinate externships, courses,
and seminars on a variety of topics,
including wetland law and policy, en-
vironmental law, natural resources,
and international environmental law.
The Biodiversity Institute was the
2016 recipient of the Distinguished
Achievement in Environmental Law
and Policy Award from the American
Bar Association’s Section of Envi-
ronment, Energy, and Resources. To
support our programs or for more
information, please visit http:/www.
stetson.edu/law/biodiversity or con-
tact Erin Okuno at okuno@law.stet-
son.edu.

Dr. Fennessy presenting at the ELI-Stetson Wetlands Workshop
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In addition, the FPSC found that
the 2008 amendments to Section
366.82(2), F.S., required the estab-
lishment of goals for demand-side re-
newable energy systems even though
none of the resources were found
to be cost-effective according to the
analyses by the utilities.!* The FPSC
directed the IOUs to create pilot
programs to encourage solar water
heating and solar photovoltaic (“PV”)
technologies, but implemented a ten
percent cap on the expenditures to be
recovered through the annual Energy
Conservation Cost Recovery clause.!!
The FPSC stated “we can meet the
intent of the Legislature to place add-
ed emphasis on these [demand-side
renewable energy] resources, while
protecting ratepayers from undue
rate increases by requiring the IOUs
to offer renewable programs subject
to an expenditure cap.”*?

FEECA in the 2010s

During the 2010s, the FPSC estab-
lished energy conservation goals in
2014 and will again in 2019. In dis-
cussing the 2014 proceeding, it is help-
ful to reference the 2009 proceeding.
According to Section 366.82(3), F.S.,
the first step in developing demand

or
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side management (“DSM”) goals is
to conduct a “full technical potential
[study] of all available demand-side
and supply-side conservation and en-
ergy efficiency measures....” In 2009,
the utilities worked together with
input from intervenor stakeholders
National Resource District Council
and Southern Alliance for Clean En-
ergy (“SACE”) to form a collaborative
to conduct a full Technical Potential
Study (“TPS”).12 In 2014, rather than
conducting a full TPS from the be-
ginning, the IOUs updated the 2009
TPS.** The FPSC found that: (1) the
IOUs worked jointly on the method-
ology for updating the TPS for the
2015-2024 goals period using the
2009 TPS as the common reference
point for each of the utilities; (2) the
IOUs made adjustments to compen-
sate for the increase in mandatory
equipment and appliance efficiency
codes as well as new standards re-
quired by state and federal entities;!®
(3) the IOUs took into account chang-
es to the Florida building codes and
Federal equipment manufacturing
standards that affected potential en-
ergy efficiency savings; (4) the IOUs
eliminated outdated and obsolete
energy efficiency measures from the
updated TPS; and (5) the updated
TPS added new commercially avail-
able efficiency and demand savings

measures that have become available
since the 2009 goal-setting proceed-
ing, but did not include emerging
or non-standard efficiency technolo-
gies.’ The FPSC noted that the in-
crease in mandated building codes
and appliance efficiency standards
by state and federal authorities led
to a large decrease in the technical
potential as compared to 2009.'7 In-
tervenors SACE and Sierra Club dis-
agreed with the IOUs’ updated TPS,
stating it was insufficient, flawed, too
conservative, was missed potential
savings, ignored important efficiency
technologies, and resulted in savings
estimates that were too low.®
Section 366.82(3)(d), F.S., also re-
quires the FPSC to consider the cost
of greenhouse gas regulations when
establishing goals. In 2009, the IOUs’
proposed goals included estimated
benefits from avoided carbon diox-
ide compliance costs.’® In 2014, the
I0Us proposed goals that did not
include benefits from avoiding the
cost of greenhouse gas regulations
because there were no state or fed-
eral regulations on greenhouse gas
emissions in effect during that goal
setting proceeding.?’ In setting the
2014 goals, the FPSC did not include
any estimated benefits from avoiding
greenhouse gas compliance costs, but

continued...
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stated it had the right to review and
modify goals if and when greenhouse
gas compliance costs are known.?!

As for the appropriate cost effec-
tiveness tests for setting goals, the
FPSC once again determined that
Section 366.82(3)(a), F.S., requires
that the Participants Test be con-
sidered.?? “The Participants Test is a
useful tool in assessing the impacts
on potential participants, since this
screening test fully accounts for all
potential benefits received, as well
as costs incurred, by a customer par-
ticipating in a DSM measure.”” The
energy efficiency and demand savings
goals proposed by the IOUs in 2014
were based on measures which all
passed the Participants Test.?*

In 2014, the IOUs proposed goals
based on measures which passed
the RIM and Participants Test. They
stated that proposed RIM based goals
were lower than the 2009 goals due
to lower costs and changes in codes
and standards, but these goals would
address concerns with cross-subsi-
dization between participants and
non-participants.?? SACE argued that
Section 366.82(3)(b), F.S., required
the use of the TRC test and Sierra
Club argued the TRC was the best
test to use. Sierra Club and SACE
proposed goals which would even-
tually equal at least one percent of
retail energy sales by 2019.26 The
Florida Industrial Users Group (“FI-
PUG”) and the National Association
for the Advancement of Colored Peo-
ple (“NAACP”), and PCS Phosphate
did not oppose the IOUs’ proposal to
use RIM and Participants Test.

Similar to its decision in 2009, the
FPSC determined that the RIM and
TRC tests fulfilled the requirements
of Section 366.82(3)(b), F.S.,? stating
that a combination of Participants,
RIM, and TRC tests can be used to
establish DSM goals.?®

After evaluating all the evidence
submitted by the IOUs and inter-
vening parties, the FPSC ultimately
adopted annual conservation goals
for residential, commercial, and in-
dustrial customers based on an un-
constrained RIM achievable potential
with a two-year payback free-rider-
ship screen and no CO, compliance
costs included.? The unconstrained
RIM based goals approved in 2014

were substantially lower than the
E-TRC goals approved in 2009 for
the IOUs. The FPSC’s order approv-
ing 2014 goals also discussed “free
riders,” the need for educating cus-
tomers about these cost-effective
measures, and the need to assist and
educate low-income customers with
respect to measures with a two-year
or less payback.?°

After considerable analysis, the
FPSC found that the solar pilot pro-
grams approved in 2009 should con-
tinue through December 31, 2015,
but that these programs were not
cost-effective.?! The 2014 order noted
that those previously approved solar
rebates represented a large subsidy
from the general body of ratepayers
to a very small segment of utility cus-
tomers who received rebates.?? In ad-
dition, the FPSC noted that consum-
ers have continued to install solar
photo voltaic (PV) systems without
any rebates.?® The continued trend
of customer-owned distributed so-
lar generation is likely due in part
to the falling cost of installed solar
PV, available federal tax credits, the
IOUSs’ net-metering programs, and
individual customers’ desires to per-
sonally address climate change.

FEECA 2019 and beyond

In conclusion, the FPSC has started
the process for the 2019 goal setting
proceeding. In the coming months,
individual dockets will be opened for
each of the seven participating utility
stakeholders as well as a procedural
order governing the upcoming goal
setting proceedings. Stakeholders
will pre-file testimony by experts in
support of the efficiency goals they
want the FPSC to approve. The FPSC
will likely do the following: (1) review
and approve the 2019 technical po-
tential study submitted by the IOUs,
(2) evaluate the appropriate cost ef-
fectiveness test(s) for establishing en-
ergy efficiency goals for 2020 to 2029,
(3) address the issues of free rider-
ship and whether to use a two-year
payback screen, (4) determine what
is needed to promote customer-owned
renewable energy generation pursu-
ant to FEECA, and (5) resolve other
issues raised by the stakeholders in
the upcoming proceeding. The FPSC
must render its decision, approving
new energy efficiency goals for 2020
to 2029, by December 31,2019. Based
upon the number of potential interve-
nors who participated in the June and
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October 2018 informal meetings, the
2019 goal setting proceeding prom-
ises to be interesting and active.

About the author: Erik L. Sayler
actively participated in the 2009 and
2014 goal setting proceedings while
serving with the Florida Public Ser-
vice Commission and Florida Office
of Public Counsel. Currently, he is a
senior attorney with the Florida De-
partment of Agriculture and Consum-
er Services. The information in this
article was obtained from publicly
available documents, and any opin-
tons expressed herein are his alone
and not that of his current or former
employers.
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