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Introduction?

From its world-renowned
coastlines to its iconic springs,
Florida’s diverse natural resources
and beauty have long been a
popular attraction for early settlers,
explorers, farmers, fisheries,
developers, entrepreneurs, retirees,
Parrotheads,® and tourists. As
Florida’s population grew and
industries took root, environmental
and land use conflicts inevitably
ensued. So did laws and regulation.
The biggest legislative tide came in
the 1970s with the passage of the
Florida Environmental Land and
Water Management Act, the Water
Resources Act, the Environmental
Protection Act of 1971, and the
State  Comprehensive Planning
Act. It was during this time that
the Environmental and Land Use
Law (ELULS) was first born as the
Environmental Law Committee
thanks to the foresight of several
pioneering attorneys.*

Since ELULS was born 50 years
ago, the Section has endeavored
to help practitioners sharpen
and share their expertise in
environmental and land use law
and navigate developments in
caselaw and legislation. In 1986,
ELULS first published The Florida
Environmental and Land Use Law
Treatise, a collection of articles
on environmental and land use
topics authored by members of the
Section. Due to its popularity as
one of the premier authorities on

Florida environmental and land use
law, the Treatise was re-published
in 1997 and again in 2001. The
Treatise has been updated and
published for a fourth time in
commemoration of the Section’s 50th
Year Anniversary. For a more in-
depth treatment of environmental
and land use regulation in Florida,
readers are encouraged to check
out the new Treatise update (the
introduction to the new Treatise
update, which includes a timeline
of ELULS history and regulatory
developments, is reprinted in this
issue). The intention of this article
is to provide a more informal and
reflective treatment of select topics
by members of the ELULS Executive
Council.
The Community Planning Act?
Florida has a long, robust history
of planning, zoning, and growth
management legislation. The most
recent iteration is the Community
Planning Act, Chapter 163, Part II,
Florida Statutes. Reflections on the
full history of growth management
policy could, and has, filled volumes.
This is a brief history the highlights,
with a slightly more in-depth review
of the Community Planning Act.

e In 1972, the Florida Legislature
adopted state regulations of large-
scale developments called “devel-
opments of regional impact” and of
“areas of critical state concern.”

e In 1975, the Legislature adopted
the Local Government Compre-
hensive Planning Act (Chapter
75-257, Laws of Florida), which
included a requirement that local
governments adopt comprehen-
sive plans.

e In 1984, the Legislature adopted
the Florida State and Regional
Planning Act of 1984 (Chapter
84-257, Laws of Florida), adopt-
ing standards and procedures for
adoption of comprehensive plans.

e In 1985, the Legislature adopted
the Local Government Compre-
hensive Planning and Land De-
velopment Regulation Act (Chap-
ter 85-55, Laws of Florida), also
known as the Growth Manage-
ment Act, implementing compli-
ance and ...
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From the Chair

As we wrap up the 50th
anniversary, and look
forward to the next chap-
ter, I want to pause and
express heartfelt thanks
to our Executive Coun-
cil. Their dedication has
been nothing short of
amazing. Thank you, all.
And a special thank you
to you, ELULS members,
for your participation in
the Section and commit-
ment to the practice.

Looking ahead, we are excited about several offerings
and initiatives. First, the commemorative 50th-anniver-
sary edition of the Treatise, with updated articles and
additional content, is now available for purchase in a
stunning two-volume hard copy.

We're also ramping up our commitment to professional
growth through continuing legal education content. Keep
an eye out for new courses and CLE options. And we are
increasing and expanding our partnerships with oth-
er sections of the Florida Bar and various professional
groups to offer more connections for our members and
present new collaborative opportunities.

Have you had a chance to explore our refreshed ELULS
website? Check it out at eluls.org. The site now offers
easy access to educational resources, networking events,

From the Immediate
Past Chair

It has been an honor to serve as
ELULS Chair for this monumental
50th Year of the section. From the
opening Annual Update Weekend in
Ameilia Island in September 2022 to
the Long-Range Planning Retreat in
Nashville in May 2023, T could not be
more proud of the accomplishments we
made this year.

At the 2019 Long-Range Planning Retreat in Savan-
nah, Rachael Santana, Jon Harris Maurer, Robert Volpe
and I (along with a few others) set a goal to re-energize
and strengthen participation within the section. Our
strategy was to “Make ELULS Fun Again!” Never in
our wildest dreams (especially given the full year of only
Zoom meetings during the pandemic) did we envision
this level of success in such a short time. And with the

and a rich archive of our publications, including this Re-
porter.

Finally, I want to personally invite each of you, our mem-
bers, partners, and affiliates, to deepen your engage-
ment with ELULS. Whether it's by serving on a com-
mittee, contributing scholarly or continuing education
content, or organizing and participating in networking
events, your involvement is the reason that we celebrate
50 years of success and look forward to many more. To
get involved, please reach out to me, our dedicated ad-
ministrator, Whitney Bledsoe, or any of our Executive
Council members.

Together, we are shaping the future of environmental
and land use law practice in Florida.

Robert Volpe

Chair, The Florida Bar Environmental and Land Use
Law Section

current leadership in place, I fully expect the section to
continue to thrive and successfully serve its members for
years to come.

Thank you from the bottom of my heart to everyone
who helped make this year-long celebration a success.
There isn’t enough room in this reporter to thank every-
one who contributed or participated in the various events
that occurred during the 50th anniversary celebration,
but I would be remised if I didn’t give a special thank
you to Cheri Wright, Rachael Santana, Hillary Stephens,
Brendan Mackesey, George Gramling and the entire
ELULS Treatise Committee. I can’t wait to see what the
next 50 years has in store for ELULS!

Joshua C. Coldiron, Immediate Past Chair

Gramling Environmental Law, P.A. — Tampa, Florida



ON APPEAL

By Larry Sellers, Holland & Knight LLP

Note: Status of cases is as of October 12,
2023. Readers are encouraged to advise the
author of pending appeals that should be

included.

FLORIDA SUPREME COURT

Jupiter Compound v. Testa, Case
No. 2023-0848. Petition to review
the question certified in Testa v.
Town of Jupiter Island, Case No.
4D22-232 (Fla. 4th DCA 2023):
“Where an ordinance proposed for
adoption 1is initially advertised for
a date certain public meeting in
compliance with section 166.041(3)
(a), Florida Statutes (2018), and the
proposed ordinance is considered at
the advertised public meeting, but
the proposed adoption is postponed
on the record from the advertised
public meeting to a subsequent
date certain public meeting, does
section 166.041(3)(a) require the
municipality to re-advertise the
ordinance proposed for adoption for
the subsequent date certain public
meeting in compliance with section
166.041(3)(a)?” Status: Notice to
invoke discretionary jurisdiction
filed June 9, 2023. Note: recently-
enacted legislation appears designed
to address this issue. See Ch. 2023-
309, Laws of Florida.

FIRST DCA

NE 32nd Street, LLC, et al., v.
The Board of Trustees of the Internal
Improvement Trust Fund and FDEP,
Case No. 1D22-532. Appeal from final
order rejecting challenge to portions
of Chapter 18-21 of the Florida
Administrative Code, because they
do not contain provisions on how to
determine land is actually owned by
the state before use or disposition is
authorized by FDEP. DOAH Case
No. 21-2495RX. Status: Affirmed per
curiam on September 6, 2023.

Trend  Exploration, LLC v.
Department  of  Environmental
Protection, Case No. 1D23-1837.
Appeal from a DEP final order
denying an application for a permit

to drill oil and gas in the Upper
Sunniland Formation within
the boundary of the Big Cypress
Watershed. Status: Notice of appeal
filed July 21, 2023.

Sarasota County, Florida, et
al., v. Ramirez, and Department of
Commerce, Case No. 1D23-1058.
Appeal from final order determining
that Sarasota County Ordinance No.
2021-047 is inconsistent with the
Sarasota County Comprehensive
Plan. The subject ordinance
removes residential density limits
from transient accommodations
(i.e., hotels and motels) within
the commercial zoning districts
throughout the county. Status:
Notice of appeal filed May 3, 2023.

Semmer v. Lee County, Southern
Comfort Storage, Case No. 1D23-
359. Appeal from a final order of
the Administration Commission
determining plan amendment to be
“In  compliance,” notwithstanding
a contrary recommendation by the
ALJ. The ALJ had recommended
that the amendment be found not in
compliance because it did not meet
the criteria in section 163.3178(8)(a),
Florida Statutes, thereby rejecting
the county’s determination that the
plan amendment complied with that
section by providing for appropriate
mitigation of hurricane evacuation
and sheltering impacts attributed to
the plan amendment. Status: Notice
of appeal filed on February 13, 2023.

Northshore Holdings, LLC, et al.,
v. Walton County, Florida, Case No.
1D22-0895. Appeal from final order
denying request for a declaration
that Florida’s judicial “adoption
of customary use violates the 5th
and 14th amendments to the U.S.
Constitution,” because it amounts to
a “judicial taking and/or a violation
of due process” that “eliminates
the fundamental and established
property right to exclude.” Status:
On April 12, 2023, the appellate
court issued an opinion dismissing
the appeal, vacating the final
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judgment, and remanding to the trial
court with instructions to dismiss
appellants’ amended complaint with
prejudice.

Maddan v. Okaloosa County,
Case No. 1D22-0699. Appeal from
a final order granting summary
judgment in favor of Okaloosa
County regarding the Maddans’
claims of trespass and nuisance for
injunctive relief regarding alleged
continuous flooding of the Maddan’s
real property. Status: On March
29, 2023, the court affirmed, ruling
that the claims were barred by the
statute of limitations.

Florida Wildlife Federation, Inc.,
v. The Florida Legislature, et al.,
Case No. 1D22-3142. Appeal from
order dismissing case as moot and
order allowing automatic statutory
continuance as to the Legislature,
as well as the associated order
on reconsideration, the order on
motion to tax costs and the final
judgment. This appeal stems from
a challenge to numerous 2015
legislative  appropriations  from
the Land Acquisition Trust Fund,
in which appellants assert that
the Legislature had violated the
constitutional restriction that money
from the Fund could be appropriated
“only for” specifically listed purposes.
The complaint alleged that about
$300 million of the Fund had been
appropriated for impermissible
purposes. The challenged order
dismissed the case based on its
finding that the appellants could
have but did not reach judgment
before the end of fiscal year 2015-
16. Status: Motion for oral argument
denied August 18, 2023.

Florida  Defenders  of  the
Environment v. Lee, et al., Case No.
1D22-3463. Appeal from the same
final order as in Florida Wildlife
Federation, above: Status: Motion
for oral argument denied August 18,
2023.
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Devil’s Garden Investment, LLC
v. SFWMD, Case No. 1D22-1960.
Appeal from DOAH final order
determining that the challenged
statement is not an unadopted
rule. The challenged statement
requires the appellant to provide an
“engineering analysis, signed and
sealed by a professional engineer,
demonstrating that the property
does not discharge during a 100 year
3-day storm event.” Status: Notice
of appeal filed June 27, 2022; oral
argument held January 10, 2023;
affirmed on April 12, 2023.

In re: Affirming Existence of
Recreational Customary Use on
1,194 Private Properties Located
in Walton County, Florida, Case
No. 1D21-3532. Appeal from Final
Judgment as to Certain Parcels,
determining that the County is
unable to establish that customary
use on certain defendants’ properties
has been either “uninterrupted” or
“ancient,” both of which elements
must be proven under the judicially
adopted customary use test. The final
judgment also rejected an argument
that the judicially created customary
use doctrine is unconstitutional, and
this issue is the subject of the cross
appeal. Status: Oral argument
scheduled for October 25, 2023.

Sierra Club, et al. v. DEP, Case
No. 1D21-1667. Appeal from final
order adopting recommended order
rejecting challenge to five BMAPs
(the Suwannee River BMAP, Santa
Fe River BMAP, Silver Springs,
Upper Silver River and Rainbow
Spring Group BMAP, Wekiwa
Spring and Rock Springs BMAP, and
Volusia Blue Springs BMAP), and
determining that these BMAPs were
valid because they were designed
to achieve the TMDLs, as required
by sections 373.807 and 403.067,
Florida Statutes, and implement
the provisions of those laws. Status:
Reversed and remanded on February
15,2023. DEP Corrected Final Order
on Remand issued on June 30, 2023;
motion to enforce mandate filed on
October 6, 2023.

Suwannee River Water
Management  District v. Seven
Springs Water Company, Case

No. 1D21-888. The SRWMD filed
an appeal of its own final order
adopting the ALJ’s recommended
order and renewing the water use
permit authorizing Seven Springs to
withdraw water in Gilchrist County
for bulk sale to an adjacent water
bottling facility. Status: Dismissed
pursuant to Rule 9.350(a) of the
Florida Rules of Appellate Procedure
on June 8, 2021.

Florida Springs Council v.
SRWMD and Seven Springs Water
Company, Case No. 1D21-1445.
This appeal involves the dismissal
of a petition seeking to challenge
the final order renewing a water
use permit that was the subject
of the appeal in Case No. 1D21-
888. The petitioner argues that an
SRWMD rule authorizes the filing of
the petition because the Governing
Board took final action (granting
the permit) that substantially
differs from the written notice of
the District’s decision describing the
intended action (which was to deny
the permit). Status: Reversed and
remanded on November 30, 2022;
opinion on amended motion for
rehearing on clarification issued on
January 18, 2023. Note: Following
the issuance of the opinion, Seven
Springs filed an administrative
challenge to the rule, and the ALJ
entered a final order determining
that the rule is invalid because
it was not adopted in accordance
with the applicable rulemaking
requirements; in particular, the
rule is a procedural rule that differs
from the Uniform Rules and has not
been approved as an exception to the
Uniform Rules by the Administration
Commission. Seven Springs Water
Co. v. Suwannee River Water Mgmt.
Dist., Case No. 22-3908RX (DOAH
Feb. 6, 2023).

City of Newberry, City of Archer
and City of Alachua vs. Alachua
County, Florida and the Alachua
County Charter Review Commission,
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Case No. 1D21-640. Appeal from an
order granting summary judgment
and determining that the ballot
title and summary of the County’s
Charter Amendment establishing a
County Growth Management Area
comply with the requirements of
section 101.161, Florida Statutes,
as well as the relevant case law.
Status: On May 17, 2023, the court
dismissed for lack of jurisdiction,
ruling that the challenged order is
not a non-final order that the court
has jurisdiction to review under
Rule 9.130 of the Florida Rules of
Appellate Procedure.

Palafox, LLC v. Carmen Diaz,
Case No. 1D20-3415. Appeal from
ALJ’s final order denying motion for
attorney’s fees pursuant to section
120.569(2)(e), Florida Statutes. The
ALJ concluded that Diaz and her
attorney filed the amended petition
for an improper purpose, but that
the motion for fees and sanctions
was not timely filed. Note: The
ALJ also entered a supplemental
recommended order granting the
motion for attorney’s fees pursuant
to section 120.595, Florida Statutes,
because Diaz participated in the
proceeding for an improper purpose.
The agency entered a final order
adopting the recommended order,
and Diaz has appealed that order.
See Diaz appeal listed below. Status:
reversed on February 9, 2022.

Diaz v. Northwest Florida
Water Management District and
Palafox, LLC, Case No. 1D21-2699.
Appeal from final order adopting
recommended order awarding fees
and costs to Palafox and against Diaz
in the underlying administrative
matter as a sanction pursuant to
section 120.595, Florida Statutes.
The ALJ found and recommended
that the district enter a final order
finding the respondent shall pay
Palafox its reasonable attorney’s
fees and taxable costs in the amount
of $136,161. Status: affirmed on
January 25, 2023. The court also
granted a motion for attorney’s
fees on appeal and remanded for
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determination of the amount.

SECOND DCA

MHC Cortez Village, LLC v.
Cortez  Road Investments and
Finance, Inc., and SWEFWMD, Case
No. 2D23-1315. Appeal of a final
order adopting the Administrative
Law Judge’s recommended order
and issuing an environmental
resource permit to Cortez Road
Investments. The permit authorized
the construction of a linear dock for
a residential development located
along an upland-cut canal off of Anna
Maria Sound. The Administrative
Law Judge found that the proposed

project would not significantly
impede navigability and met all
other applicable conditions for

issuance of a permit. Status: Notice
of appeal filed June 22, 2023.

Reed Fischbach, Christopher W.
McCullough and Joseph B. Sumner,
IIT v. Hillsborough County, Case No.
2D22-3270. Appeal from final order
determining Hillsborough County
Comprehensive Plan Amendment
HC/CPA 20-11 to be “in compliance.”
The Plan Amendment amends the
County’s Comprehensive Plan by
replacing the text of the Future
Land Use Element Residential Plan-
2 (“RP-2”) category and changing the
requirements necessary to obtain an
increased density level per acreage
in the RP-2 category. Status: Notice
of appeal filed October 6, 2022; oral
argument set for November 15,
2023.

Conservancy of Southwest Florida,
Inc. v. Collier County, Florida and
Collier Enterprises Management,
Inc., Case No. 2D21-2094. Appeal
from final judgment for defendants
rejecting challenge to development
order for Rivergrass Village as
inconsistent with Collier County’s
comprehensive plan. Status:
On December 2, 2022, the court
reversed and remanded and certified
conflict with the decision in Imhof v.
Walton County, 328 So. 3d 32 (Fla.
1st DCA 2021). Note: Recently-
enacted legislation would resolve

this conflict by clarifying that the
scope of the circuit court’s review
in a development order challenge is
limited to inconsistencies between
the comprehensive plan and the
order’s alteration of the use or
density or intensity of use on a
property. See Ch. 2023-115, Laws of
Florida.

THIRD DCA

Tropical Audubon Society, et al v.
Miami-Dade County, Florida et. al,
Case No. 3D21-2063. Appeal from
final order of the Administration
Commission determining
comprehensive plan amendment
for the construction of the Kendall
Extension in Miami-Dade County
to be in compliance. Status: Oral
argument held on September 12,
2023.

Mattino v. City of Marathon, et
al., Case No. 3D20-1921. Appeal
from final order of the Department
of Economic Opportunity
determining that comprehensive
plan amendments by the cities of
Marathon, Islamorada, and Key
West in the Florida Keys are “in
compliance.” The challenged plan
amendments allow up to 1,300
new permanent residential units
to be built. Status: On August
3, 2022, the court reversed the
determination with respect to the
cities of Marathon and Islamorada,
and affirmed with respect to the City
of Key West. On September 20, 2022,
the court denied: Appellants’ Motion
for Rehearing and Clarification;
Appellees’ Motion for Rehearing, or,
in the Alternative, for Certification
to the Florida Supreme Court; and
Appellees’ Motion for Rehearing En
Banc. Petition for review denied
on dJanuary 13, 2023, Case No.
SC22-1424. Note: recently-enacted
legislation appears to address the
district court of appeal’s decision by
exempting a certain initiative from
certain evacuation time constraints
and  specifying that  certain
comprehensive plan amendments
are valid.

See Ch. 2023-17, Laws of Florida.
FOURTH DCA

Blue Water, LLC wvs. South
Florida Water Management District,
Case No. 4D23-0552. Appeal from
a SFWMD final order suspending
Blue Water’s right to sell any of the
wetland mitigation credits awarded
to Blue Water upon recordation of
the conservation easement over
the Lucky L lands. Blue Water also
appeals that portion of the final
order ruling that the long term/
perpetual maintenance financial
assurance mechanism must be fully-
funded upon the sale of any wetland
mitigation credits. Status: Notice of
appeal filed March 3, 2023.

Robin Cartwright v. City of Stuart,
Case No. 4D23-908. Appeal from
final order of the Administration
Commission determining the
challenged FLUM amendment
adopted by the City of Stuart to be
“In  compliance,” notwithstanding
a contrary recommendation by the
ALJ. Status: Notice of appeal filed
April 12, 2023. Order granting
notices of voluntary dismissal on
June 21, 2023.

FIFTH DCA

SJRWMD v. CeCe, Case No. 5D22-
2426. Petition for review of non-
final agency action regarding ALJ’s
order rejecting remand after the
ALJ recommended the denial of the
permit. Status: On August 11, 2023,
in response to a motion for written
opinion, the court denied the petition
and remanded to SJRWMD for final
order either issuing or denying the
application, which agency’s decision
then may be appealed if the losing
party chooses to do so.

River Cross Land Company,
LLC and Christopher Dorworth v.
Seminole County, Florida, Case No.
5D22-293. Appeal from declaratory
judgmentin favor of Seminole County
declaring that Article V, Section 5.2,
of the Seminole County Home Rule
Charter (relating to rural boundary
and rural area) is constitutional and
is not void for vagueness. Status:
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Affirmed per curiam on March 21,
2023; motion for rehearing en banc
and for written opinion denied on
September 8, 2023.

SIXTH DCA

Wilde Cypress Branch, et al., v.
Noah Valenstein, as Secretary, and
Beachline South Residential, LLC,
Case No. 6D23-1412. Appeal from
order granting defendants’ motion
to dismiss a complaint seeking
to enjoin both Beachline from
building and DEP from issuing a
permit in connection with a mixed-
use residential and commercial
development in Orange County. The
complaint 1is based on a provision
in the Orange County Charter,
which in pertinent part seeks to
confer rights on bodies of water
within Orange County, provides
injunctive relief as a remedy for
any violation of those rights, and
confers standing on certain persons
to enforce those rights. The order
dismissed the complaint because
the charter provision is preempted
by section 403.412(9)(a), Florida
Statutes. The order also rejected
claims that the preemption statute
is unconstitutional. Status: Notice
of appeal filed on July 28, 2022;
transferred to Sixth DCA on January
1, 2023.

Rubinson v. Oklawaha Valley
Audubon Society, Inc., et al., Case
No. 6D23-2787. Appeal from order
granting defendants’ motion for final
summary judgment, determining
that an Audubon Chapter in Central
Florida can sell off six acres of
century-old forest that were donated
for conservation despite a former
president’s promise to preserve the
parcel in perpetuity. Status: Notice
of appeal filed June 1, 2023.

11** CIRCUIT COURT OF
APPEAL

Lionel Alford, et al v. Walton
County, Case No. 21-13999. Appeal
from a federal judge’s ruling in a
dispute about whether waterfront
property owners should receive
compensation after Walton County

temporarily closed beaches early in
the COVID-19 pandemic. Status:
Oral argument held November 17,
2022.

In Re: ACF Basin Water Litigation,
Case No. 21-13104. Appeal from
ruling that allows Atlanta-area
cities to take more water from the
Chattahoochee River upstream from
Alabama and Florida’s Apalachicola
Bay. The order dismisses claims by
the National Wildlife Federation,
the Florida Wildlife Federation and
Apalachicola Riverkeeper that the
Army Corps of Engineers is holding
back too much water in federal
reservolrs upstream from Florida’s
Apalachicola River. Status: Notice
of appeal filed October 6, 2021.

UNITED STATES SUPREME
COURT

Loper Bright Enterprises, et al.,
v. Gina Raimondo, et al., Case No.
22-451. Petition to review D.C.
Circuit opinion upholding National
Marine Fisheries Service rules
requiring the fishing industry to
pay for federal inspectors onboard.
The Court granted certiorari to the
fishing companies on one of the two
questions in their petition: “Whether
the Court should overrule Chevron or
at least clarify that statutory silence
concerning controversial powers
expressly but narrowly granting
elsewhere in the statute does not
constitute an ambiguity requiring
deference to the agency.” Status:
Review granted on May 1, 2023.

Suncor Energy (USA) Inc., et al. v.
Board of County Commissioners of
Boulder County, et al., Case No 21-
1550. Petition for writ of certiorari
asking the Court to resolve a conflict
among the circuits on two questions:
(1) whether federal common law
necessarily and exclusively governs
claims seeking redress for injuries
allegedly caused by the effect of
interstate greenhouse-gas emissions
on the global climate, and (2)
whether a federal district court
has jurisdiction under 28 U.S.C.
1331 over claims necessarily and
exclusively governed by federal
common law but labeled as arising
under state law. Status: Petition
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denied on April 24, 2023.

Sackett, v. EPA, Case No. 21-454.
Petition to review the Ninth Circuit’s
decision. Issue presented: Whether
Rapanos v. United States—in which
the Supreme Court held that the
Clean Water Act does not regulate
all wetlands, but without a majority
opinion explaining why that 1is
so—should be revisited to adopt
the plurality’s test for wetlands
jurisdiction under the Clean Water
Act, in which only those wetlands
that have a continuous surface water
connection to regulated waters may
themselves be regulated. Status: On
May 25, 2023, the Court reversed.
The majority held that “the CWA
extends to only those wetlands
that are ‘as a practical matter
indistinguishable from waters of the
United States.” Rapanos, 547 U. S.,
at 755 (plurality opinion) (emphasis
deleted). This requires the party
asserting jurisdiction over adjacent
wetlands to establish ‘first, that the
adjacent [body of water constitutes]

. ‘water[s] of the United States,’
(i.e., a relatively permanent body
of water connected to traditional
interstate navigable waters); and
second, that the wetland has a
continuous surface connection with
that water, making it difficult to
determine where the ‘water’ ends
and the ‘wetland’ begins.”

MONTANA SUPREME COURT

State of Montana v. Rikki Held,
Case No. DA23-0575. Appeal from
various orders, including order
determining that youth plaintiffs
have a fundamental constitutional
right under the Montana state
constitution to a clean and healthful
environment and that the Montana

Environmental Policy Act, which
forbids the state and its agents
from considering the impacts of
greenhouse gas emissions or climate
change in their environmental
reviews, violates their right to a clean
and healthful environment and is
unconstitutional on its face. Status:
Appeal filed September 28, 2023.
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Florida's Proposed Clean Water Amendment:

Mni Wichoni

By: William D. Slicker!

Fern Hammock Springs, located in
the Ocala National Forest

To many indigenous peoples, wa-
ter is sacred. The Lakota phrase “Mni
wichoni” meaning “water is life” is
being chanted by Native Americans
protesting the depletion of water
across the United States®. In Canada,
the First Nation peoples are actively
working with the English Speaking
Union in advocating concerns about
maintaining water systems?. In New
Zealand, the Maori were successful in
having the Whanganui River recog-
nized as a legal person.* In Colombia
in 2016, the Constitutional Court
declared the Atrato River a legal sub-
ject entitled to protection under Co-
lombia's Constitution. Other courts
in Colombia have since recognized
other ecosystems as legal subjects
entitled to constitutional protection.?
In 2020, the Appellate Division of the
Supreme Court of Bangladesh upheld
a lower court decision that declared
the Turag River and all other rivers
in the country are living entities with
the rights as legal persons.®

Here in the United States, there
are increasing shortages of clean
water. The seven states that share
the Colorado River are having diffi-
culty agreeing on usage reductions.”
In the south, Florida’s freshwater
aquifers are increasingly susceptible
to saltwater intrusion due to over-
extraction.® Tampa Bay has lost 12%
of its seagrass in the last two years

and Sarasota Bay has lost 26% of
its seagrass in the last six years.’
The seagrass is necessary for act-
ing as a nursery for baby fish and
invertebrates.!°

Some Floridians have taken the
lead in trying to place legal rights of
waterways into the Florida Constitu-
tion. Several Florida environmental
protection groups are trying to collect
enough signatures to add a “right to
clean water” provision to the Florida
Constitution.!! The full text is set out
below.!? The proposed amendment is
based on an Orange County “Right to
Clean Water” initiative that passed
in November, 2020 by an 89% major-
ity.*? “The amendment would recog-
nize the legally enforceable rights
of all waterways across Florida to
‘exist, flow, be free of pollution, and
maintain a healthy ecosystem.” The
amendment then provides that any
Floridian or Florida organization can
file a legal action on behalf of those
waterways to require their protec-
tion, repair, and restoration.” '

Blair Wickstrom, senior editor
of Florida Sportsman magazine ad-
dressed why such an amendment is
necessary: “And right now we have
water quality issues statewide. We
have fish kills in Southwest Florida,
polluted springs in the Northwest,
seagrass die-offs in East Central and
Southeast Florida, and a starving
Everglades and over-salty Florida
Bay.”?

Gil Smart, executive director of
VoteWater lamented that the sug-
ar and phosphate industries have
“spent over $11 million on campaign
contributions for the 2022 election
cycle and employment a small army
of lobbyists” that has kept the legis-
lature from doing enough to protect
Florida’s waters.'® That has led to
the effort to bypass the the state
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legislature and to seek a citizen
initiative.!”

Mari Margil, executive director
of the Center for Democratic and
Environmental Rights expressed her
view that “For too long, state govern-
ments have enabled developers who
want to destroy Florida’s waterways.
This amendment represents a re-pro-
gramming of government to a system
that protects, rather than destroys,
nature. In establishing the rights
of waterways, the amendment is an
opportunity to protect and restore
nature, following in the footsteps of
countries around the world which are
changing how they protect threat-
ened ecosystems.” 18

In 2021, New York became the first
state to add a water rights amend-
ment to its constitution.' Since then,
Pennsylvania and Montana have also
added water rights amendments or
“oreen amendments” to their consti-
tutions.?® A similar amendment is
being proposed in New Mexico.

If the proponents of the Florida
amendment get enough signatures
by November, 2023, and the citizens
vote in favor of it, then Florida will
join the other states and countries
recognizing legal rights for water.
Mni Wichoni.
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Florida State University College of Law

Fall 2023 Update

By Erin Ryan, Associate Dean for Environmental Programs
and Director of FSU Center for Environmental, Energy, and Land Use Law

In what we hope will not
become an annual tradi-
tion, we saluted the new
semester with a near di-
rect hit by Hurricane Ida-
lia. Though Tallahassee
was merely grazed, the
increasing force of storms
like Idalia, together with
worldwide incidents of re-
cord flooding—including
Greece, Libya, China, Brazil, Myanmar, and major met-
ropolitan centers throughout the United States—speaks
to the important roles we are training students to play in
working to mitigate natural disasters through wise energy
and environmental policy, and to redesign communities
for greater resilience and adaptation. On this latter point,
we are proud to celebrate the new $1 million grant that
the CDC awarded to an FSU team including our own Pro-
fessor Tisha Holmes to help communities build resilience
to health threats emerging as a result of climate change.

Erin Ryan, Associate Dean for
Environmental Programs

I am also thrilled to welcome the newest member of
our faculty team, Brian Slocum, who joined FSU as the
Stearns Weaver Miller Professor this fall after a distin-
guished early career at the University of the Pacific Mc-
George School of Law. Professor Slocum joins our slate of
administrative law scholars, with a specialization in legal
interpretation. He is the author of “Ordinary Meaning:
A Theory of the Most Fundamental Principle of Legal
Interpretation” (University of Chicago Press, 2015) and
many other works exploring the linguistics and philosophy
of legal meaning, a subject of increasing importance to
environmental law. Professor Slocum will share his ex-
pertise with our students in teaching .
Administrative Law, one of the core
courses of the FSU Environmental
Certificate Program. Finally, don’t
miss our excellent line up of upcoming
scholarly events this academic year.

Faculty Scholarship and News

Recruiting Capitalism for Environ-

mental Protection, in CAN DEMOC-
RACY AND CAPITALISM BE REC-
ONCILED? (Milkis, S. and S. Miller,
eds, forthcoming 2024).
Western Water Rights in a 4°C Future, in ADAPTING TO
HIGH-LEVEL WARMING: EQUITY, GOVERNANCE,
AND LAW (Craig, R., J. Salzman & J.B. Ruhl, eds., forth-
coming 2023) (with Kevin Lynch and Karrigan Bork).

Shi-Ling Hsu,
D'Alemberte
Professor

Non-market Values in the Draft Update of Circular A-4,
Yale J. Reg. Notice & Comment (2023).

15

On Electric Vehicles and Environmental Policies for In-
novation (a Review of John Graham's The Global Rise of
the Modern Plug-in Electric Vehicle), 14 Hastings Sci. &
Tech L.J 231 (2023).

Climate Insecurity, 2023 Utah L. Rev. 129 (2023).
Erin Ryan, Elizabeth
C. & Clyde W. Atkinson
Professor

Sackett vs. EPA and the Regulatory, Property, and
Human Rights Based Strategies for Protecting American
Waterways, 74 Case WESTERN REs. L. Rev. (2023).

Privatization, Public Commons, and the Takingsifica-
tion of Environmental Law, 171 U. PeEnN. L. REv. 617
(2023).

Houw the Successes and Failures of the Clean Water Act
Fueled the Rise of the Public Trust Doctrine and Rights
of Nature Movement, 73 CASE WESTERN REs. L. REv. 475
(2022).

Environmental Rights for the 21st Century: A Compre-
hensive Analysis of the Public Trust Doctrine and Rights
of Nature Movement, 42 CArRDOZO L. REv. 2447 (2021) (with
Holly Curry & Hayes Rule).

=

The Twin Environ-
mental Law Problems of
Preemption and Political
Scale, in ENVIRONMENTAL
Law, DisrurTED (Keith
Hirokawa & Jessica Ow-
ley, eds., 2021).

Mark Seidenfeld, Patri-
cia A. Dore Professor of
Administrative Law

Rethinking the Good
Cause Exception to No-
tice and Comment Rulemaking in Light of Interim Final
Rules, 75 ApmiN. L. Rev. __ (forthcoming 2023).

2022 Allen L. Poucher Lecture: The Implications of
West Virginia v. EPA on the Administrative State, 74
Fra. L. Rev. For.(forthcoming 2023) (with Jessica Owley
& Nathan Richardson).

The Limits of Deliberation about the Public’s Values:
Reviewing Blake Emerson, The Public’s Law: Origins and
Architecture of Progressive Democracy, 119 MicH. L. Rev.
1111 (2021) (Book Review).

Textualism’s Theoretical Bankruptcy and Its Implica-
tions for Statutory Interpretation, 100 B.U. L. Rev. 1817
(2020).

THE Bounps oF CONGRESS'S SPENDING POWER, 61 ARriz. L.
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REev. 1 (2019).

Brian Slocum, Stearns
Weaver Miller Professor

Major Questions, Common
Sense? (with Kevin Tobia &
Daniel Walters) , __ S. CaL. L. Rev. (forthcoming 2023)

The Linguistic and Substantive Canons, __ HArv. L.
REv. For. __ (forthcoming 2023) (with Kevin Tobia).

Textualism's Defining Moment, 123 Colum. L. Rev. __
(forthcoming 2023) (with Willian N. Eskridge Jr. & Kevin
Tobia).

Ordinary Meaning and Ordinary People, 171 U. PENN.
L. REv. 365 (2023) (with Kevin Tobia & Victoria Nourse).

Unmasking Textualism: Linguistic Misunderstanding
in the Transit Mask Order Case
and Beyond, 122 CoLum. L. REv.
For. 192 (2022) (with Stefan Th.
Gries, Michael Kranzlein, Nathan
Schneider & Kevin Tobia).

Tisha Holmes, Courtesy
Professor of Law, Assistant
Professor, Deparment of Ur-

band & Regional Planning

Grants:

Uejio, C., Holmes, TdJ., and Powell, E. 2023-2025. Center
for Disease Control and Prevention. Building Resilience
Against Climate Effects Program. Award: $1 million.

Fang, L. and Holmes, TdJ. 2023-2024. Transfer of

Development Rights Program for Managed Coastal Re-
treat: Conceptual Design and Practical Applications. FSU
Council on Research and Creativity. Award: $9,940.

Articles:

Evaluating public health strategies for climate adapta-
tion: Challenges and opportunities from the climate ready
states and cities initiative. PLOS Clim 2(3): e0000102
(2023) (with Joseph HA, Mallen E, McLaughlin M, Gross-
man E, Locklear A, et al.).

Spatial disparities in air conditioning ownership in
Florida, United States, J. of Maps, 19: (2023) (with Yoon-
jung Ahn, Christopher K. Uejio, Sandy Wong, and Emily
Powell).

What's Slowing Progress on Climate Change Adapta-
tion?: Evaluating Barriers to Planning for Sea Level Rise
in Florida, Mitigation & Adaptation Strategies for Global
Change (in press) (with Milordis, A., and Butler, W.).

Can Florida’s Coast Survive Its Reliance on Develop-
ment? Fiscal Vulnerability and Funding Woes under Sea
Level Rise. J. of Am. Planning Assoc. (in press) (with Shi,
L., Butler, W, et al.).

continued...
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Tricia Ann Matthews

Rural Communities Chal-
lenges and ResilientSEE: Case
Studies from Disasters in Flor-
ida, Puerto Rico, and North
Carolina, 7 Soc. Sci. & Hu-
man. Open (2023) (with Ivis
Garcia Zambrana and Shaleen
Miller).

Professor of Legal Writing Tricia Matthews teaches
Animal Law and advises our award winning student
chapter of the Animal Legal Defense Fund, which was re-
cently elected as a national chapter of the year for a second
consecutive year by the Animal Legal Defense Fund. In
August, Professor Matthews participated in a speaker’s
panel in this year on “Non-Human Laws: Animal Rights
and Animal Welfare — What is the Difference Between the
Two Again?” This event was part of Tallahassee Women
Lawyers (TWL) CLE Events.

Additionally, as discussed below, two of Professor
Matthews recent students won hororable mention in the
Eleventh Annual Animal Law Writing Competition for
papers written in Professor Matthews upper level writing
class, Animal Law.

Upcoming Events: Fall
2023 Distinguished
lecture

On November 9, the Cen-
ter proudly welcomes our Fall
2023 Distinguished Lecturer,
Michael Gerrard. Professor
Gerrard is the Andrew Sabin
Professor of Professional Prac-
tice at Columbia University, and
the faculty director of the groundbreaking Sabin Center
for Climate Change Law. A widely respected expert on
climate law and policy, Professor Gerrard's lecture will
focus on his upcoming article, Urban Flooding: Legal Tools
to Address a Growing Crisis, which will be featured in
FSU Law's Journal of Land Use and Environmental Law.

Michael Gerrard

As Professor Gerrard will discuss, climate change is
making extreme precipitation events more intense and
frequent in many parts of the world. This has led to dam-
aging and often life-threatening flooding in many cities.
Urban drainage systems were designed to accommodate
rainfall patterns that no longer exist. A host of actions
are required to help cities cope with the flooding that is
now happening and that will become more severe in the
decades to come: improved drainage systems; more "green
infrastructure" to allow stormwater to infiltrate the soil;
systems to store water temporarily; barriers to hold back
water; elevating and otherwise redesigning buildings so
that critical elements are above flood levels; and relocation
of some uses away from vulnerable areas. His lecture will
explore the legal issues that arise with each of these types
of actions, discuss how they can be financed, and make
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recommendations for legal reforms. It also will consider
the difficult task of setting priorities and making tradeoffs
among potential actions.

Professor Gerrard's lecture will be held November 9
from 3:30-4:30 p.m. in the FSU Law Rotunda, with a
reception to follow.

Matthew Dietz on Emotional Support Animals

On November 1, the Center will welcome Matthew
Dietz, a member of the Executive Council of the Florida
Bar Animal Law Section, to deliver his talk -

Emotional Support Animals - Benefits, Liabilities and
Fraud in the Use of Human/Animal Interaction to Address
the Effects of a Disability. Dietz's talk will be hosted on
Zoom, with a link to be sent out shortly, and all are invited
to attend.

Matthew Dietz

RECENT EVENTS
Hurricanes and Climate Change

On October 4, The Center hosted Dr. Allison Wing, the
Werner A. and Shirley B. Baum Professor in the Depart-
ment of Earth, Ocean, & Atmospheric Science at Florida
State University, for a guest lecture on what we know
(and what we don’t know) about the influence of climate
warming on hurricanes. Her talk, attended by a live and
online audience, covered what changes to hurricanes have
already occurred as a result of climate change, what can
we expect in the future.
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Student Spotlight

Two Recent Grads And
One Current Sudent
Awarded for Articles

Fall 2022 graduate Cath-
erine Awasthi's paper, Stav-
ing Off Starvation: How Flor-
ida's Invasive Plants Could
Sustain the State's Marine |
Mammals, won Second Place
in the Eleventh Annual Ani-
mal Law Writing Competition,
sponsored by the Florida Bar
Animal Law Section and Pets Ad
Litem. Awasthi was awarded $1,000, and her article will
appear in an upcoming APA-PLD newsletter.

Catherine Awasthi

Awasthi is currently working as an Assistant District
Counsel for the U.S. Army Corps of Engineers in the
Jacksonsville District, which she joined through the Chief
Counsel’s Honors Attorney Program in March 2023.

Two other FSU students also were honored in the
competition. Spring 2023 graduate Mackie Taranto's
paper, Florida’s Sea Turtle Strife: Changing the ESA
and Florida Law to Include
Climate Change, received an
Honorable Mention.

Current LLM student Lau-
ra Moore was also awarded
an Honorable Mention for her
paper, Legitimizing Humane
Labels: How a Dedicated Fed-
eral Certification Program
Will Clarify and Consolidate
Livestock Welfare Standards.

Laura Moore

Both Taranto and Moore wrote their articles for Pro-
fessor Patricia Matthews' Animal Law class. For their
achievements, Taranto and Moore were each awarded
a cash prize of $100 and a Certificate of Achievement.

\/
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Student Organization Spotlight

We are proud to introduce the
2023-2024 Board members of FSU
Law's Journal of Land Use and En-
vironmental Law.

Lindsay Peterson (Editor-in-
Chief) 1s a 3L who has always been
fascinated by the interaction between
humans and the natural environ-
ment. After graduation, she will be
practicing real estate law in Tampa,
Florida, and plans to pursue pro-bono opportunities in
the fields of environmental and animal law.

Hilary Porter (Articles Editor) is a
3L who has been following the Envi-
ronmental Law Certificate Program
during school. After graduation, she
will be joining a Tallahassee-based
firm focused on regulatory and ad-
ministrative law.

: Andrew
Lanza (Executive Editor) is a
3L and currently works at the
Florida Department of Envi-
ronmental Protection's Office
of General Counsel. His role
there is to assist the Depart-
ment's litigation attorneys
with his research and writing so they can better enforce
Florida's environmental statutes against violators.

Ashley Landwerlen (Adminis-
trative Editor) is a 3L interested in
working in global ocean policy. She
hopes to leverage her law degree
and professional experience working
with marine mammals to advance
ocean conservation and strengthen
legal protections for wild and captive
wildlife. And finally,

Justin Montoto (Executive Edi-
tor) is a 3L interested in the intersec-
tion between climate change, water
rights, and policy.
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Alumni Spotlight

Ahjond Garmestani, JD
(Class of’01), PhD, a Research
Scientist at the U.S. Environ-
mental Protection Agency, Of-
fice of Research and Develop-
ment, has continued to work on
important, transdisciplinary
studies and articles on climate
change, sustainable develop-
ment, and adaptive gover-
nance. In addition to his role
at EPA, Garmestani is also
a Fellow at the Utrecht Centre for Water, Oceans and
Sustainability Law, Utrecht University School of Law,
The Netherlands; Associated Faculty in the Department
of Environmental Sciences at Emory University in At-
lanta, Georgia; and an Adjunct Professor and Fellow at
the University of Nebraska in Lincoln, Nebraska.

Garmestani's recent publications include:

Global change scenarios in coastal deltas and their sus-
tainable development implications. Global Envtl. Change
82: 102736 (2023) (with Scown, M.W., F.E. Dunn, S.C.
Dekker, D.P. van Vuuren, S. Karabil, E.H. Sutanudjaja,
M.J. Santos, P. Minderhoud, and H. Middelkoop).

How resilience is framed matters for governance of
coastal social-ecological systems. Envtl. Pol'y and Gov-
ernance (2023) (with Clement, S., J. Jozaei, M. Mitchell,
and C.R. Allen).

Towards a global sustainable development agenda built
on social-ecological resilience. Global Sustainability 6, e8,
1-14 (2023) (with Scown, M.W., R.K. Craig, C.R. Allen, L.
Gunderson, D.G. Angeler, and J.H. Garcia).

Adaptive governance of river deltas under accelerating
environmental change. Utrecht L. Rev. 18: 30-50 (2022)
(with Paauw, M., M. Scown, A. Triyanti, and H. Du).

Social vulnerability, social-ecological resilience and
coastal governance. Global Sustainability 5, el12, 1-9
(2022) (with Jozaei, J., W. Chuang, and C.R. Allen).
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Katherine Hupp Joins Lewis, Longman & Walker

West Palm Beach, Fla., — Flor-
ida law firm Lewis, Longman &
Walker, P.A. is excited to announce
Katherine Hupp has joined the
firm as an associate in its West
Palm Beach office.

Katherine is an excellent addition
to the firm as it continues to expand
its environmental and land use law
practice in Florida.

After previously serving as a law
clerk in LLW's Tallahassee office,
Katherine obtained the role of Assis-
tant General Counsel at the St. Johns
River Water Management District
where she supported District staff
by providing legal advice regarding
the interpretation and application of
relevant law and policy to the Dis-
trict’s permitting, water supply plan-
ning, and regulatory enforcement
programs. Katherine also assisted in
defending District permitting deci-
sions in administrative proceedings
and state court, and reviewed conser-
vation easements, deed restrictions,
and financial assurance instruments.

Katherine is an active member of
the following Florida Bar Sections:
Environmental and Land Use Law
(ELULS), Administrative Law, Ap-
pellate Practice, and Young Lawyers.
She is a member of the ELULS Ex-
ecutive Council and is Co-Chair of the

Your Roadmap to
Redevelopment awaits.

Let’s talk.
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Social Media and Technology Com-
mittee. Within the ABA’s Section of
Environment, Energy and Resources,
Katherine serves as Co-Vice Chair of
Written Content for the Oceans and
Coasts Committee.

Katherine earned her Juris Doc-
tor, magna cum laude, along with
her Environmental Law Certificate,
with Highest Honors, from Florida
State University College of Law. She
received a Master’s Degree in Public
Administration with a concentration
in Environmental Policy, Manage-
ment, and Law from the University
of Colorado, and a Bachelor of Arts
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e consistency requirements.

e In 1986, the Florida Legislature
introduced concurrency into the
growth management scheme.

e In 1995, the Legislature adopted
the Bert J. Harris, Jr. Private
Property Rights Protection Act.

e And in 2011, the Legislature sub-
stantially changed growth man-
agement in Florida through the
adoption of the Community Plan-
ning Act (Chapter 2011-139, Laws
of Florida). The Community Plan-
ning Act significantly modified the
process for review of comprehen-
sive plans and plan amendments,
allowing plans to proceed through
the expedited review process.

Certainly, the maturationofgrowth
management law in Florida includes
many more laws, amendments,
rules, cases, and therefore nuance;
these are the high points that lead
to the Community Planning Act.
The Community Planning Act made
significant changes to Florida’s
previous  growth  management
scheme by greatly reducing the
State’s oversight role. If there is a
theme for the Community Planning
Act, it is the return of authority over
comprehensive planning to local
governments. This policy decision
has shaped development and growth
in Florida since.

Some of the changes since 2011
include additional changes of state
oversight of local government
comprehensive plans, the
elimination of certain concurrency
requirements, and the reduction
of state review of local government
development orders. The state’s
review role now focuses on the
protection of “important state
resources and facilities.”

The impact of the Community
Planning Act has been widely
debated and discussed. And as
Florida continues to be a magnet for
growth, so will the need for growth
management.

Florida’s Beaches and
Coastline®

In early 2015, I was asked by
Paula Cobbs, the then-Deputy
Secretary over Regulatory Programs
at the Florida  Department
of Environmental Protection
(“Department”), to lead the Division
of Water Resource Management
(“DWRM”). At that time, DWRM
included the beaches programs:
Coastal Construction Control Line
(“CCCL”); Beaches, Inlets and Ports
Program (“BIPP”); and (for support)
the Engineering, Hydrology and
Geology section. Prior to joining the
Department in 2013, my experience
had been in water and wastewater, so
the Department’s beach regulations
were new to me.

Prior to formally taking over, I
started “showingup” moreofteninthe
DWRM Director’s office and asking
more pointed questions during
meetings with DWRM staff. (I was
Deputy General Counsel “over
programs,” so, my presence was not
totally out of the norm.) I recall one
meeting specifically where 1 was
playing devil’s advocate and asked
then-Director Mark Thomasson and
then-CCCL Program Administrator,
Tony McNeal, why I couldn’t build
my property way out near the water,
in front of the frontal dune, if I were
willing to assume the risk. While
their responses were well-thought
out and considered (they might have
started to suspect my appointment
to Director was on the horizon), their
eyes said it all—*This guy doesn’t
get it.” In any event, Tony and Mark
explained the coastal dynamics of
my hypothetical and how it would
destroy the dune system behind the
house, resulting in the potential
damage or destruction of the property
immediately behind the dune system,
including any public infrastructure
behind the dune system.

That conversation really
emphasized to me the importance of
the Department’s role in regulating
our coastline. First, through its
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CCCL program, the Department
balances the rights of property
owners with the protection our
dune system provides to everything
behind the dune system. Second,
through the issuance of Joint
Coastal Permits (“JCPs”) by BIPP.
It is through JCPs that our beaches
are renourished, which, in addition
to adding sand for all of the domestic
and international tourists enjoying
Florida’s beaches, adds sand to
provide storm protection, like the
dune system, for Florida’s critical
infrastructure. While the regulations
governing coastal systems can seem
harsh to the applicant at times,
these regulations are in place
for the benefit of all Floridians.
And, the Department’s staff does
an exceptional job protecting our
natural resources, our infrastructure
and working with permit applicants.

Sea Level Rise’

Sea levels in Florida have risen
up to eight inches since 1950. See
National  Oceanic  Atmospheric
Administration, Tides and
Currents — 8724580 Key West, FL,
https://tidesandcurrents.noaa.gov/
waterlevels.html?id=8724580&un
its=standard&bdate=19500101&
edate=20171231&timezone=GM
T&datum=MSL&interval=m&ac
tion=data (last checked August 6,
2023). Due to numerous human and
environmental factors debated by
scientists, the rate of sea level rise
has accelerated over the last decade
in particular, in some locations as
much as one inch every three years.
See id. Different local governments
have taken different approaches
to account for this new frightening
reality, with many communities
focusing on adaption, see, e.g.,
Broward County Land Use Policy
2.21.7 (adopted January 7, 2020);
see also Broward County Ordinance
2020-11 (adopted March 31, 2020)
(codified as Ch. 39, Art. XXV, Code
of Ordinances, Broward County,
FL), and some even considering
retreating from wvulnerable areas,
see, e.g., Ron Brackett, In Florida
Keys, Not Every Home and Road
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Can Be Saved From Sea Level
Rise, Officials Warn, The Weather
Channel (December 9, 2019), https:/
weather.com/science/environment/
news/2019-12-09-monroe-county-
florida-keys-sea-level-rise-costs.
As local governments struggle
with these decisions, potential tort
and takings claims loom in the
background. See Jordan et. al. v. St.
John’s Cnty., 63 So. 3d 835 (Fla. 5th
DCA 2011).

Finally, around 2020, the
Legislature began  aggressively
addressing SLR. First, the

Legislature required public agencies
using State funds to build in the
coastal zone to first perform sea
level rise impact projection (SLIP)
studies. See Ch. 2020-119, Laws
of Fla. (codified at “§ 161.155, Fla.
Stat.); see also Fla. Admin. Code ch.
62-7 (adopted July 1, 2021). Then it
adopted a series of laws providing
unprecedented levels of State funding
for planning and implementation
resiliency projects. See Ch. 2021-
28, Laws of Fla. (codified at Fla.
Stat.§§ 380.093, 380.0933); Ch.
2021-29, Laws of Fla. (codified at §
380.0935, Fla. Stat.); Ch. 2021-39,
Laws of Fla. (codified at Fla. Stat.§
201.15(4)(g); see also Fla. Admin.
code ch. 62S-8 (adopted August 22,
2022). Notably, this Legislation
requires local governments to
perform vulnerability assessments
with very specific criteria outlined
in sections 380.093(3)(c) and (d),
Florida Statutes, to be eligible for
implementation project funding.
See § 380.093(5), Fla. Stat. The
State awarded $400 million in
implementation grants in State
Fiscal Year 2021-2022, see Office
of the Governor, Governor Ron
DeSantis Announces Award of More
Than $404 Million for 113 Projects
Through the Resilient Florida
Grant Program (February 1, 2022),
https://www.flgov.com/2022/02/01/
governor-ron-desantis-announces-
award-of-more-than-404-million-for-
113-projects-through-the-resilient-

florida-grant-program/, and $275
million in Fiscal Year 2022-2023,
see Office of the Governor, Governor
Ron DeSantis Announces Award of
More than $275 Million through the
Resilient Florida Grant Program,
(February 6, 2023). https://www.

flgov.com/2023/02/06/governor-
ron-desantis-announces-award-of-

more-than-275-million-through-the-
resilient-florida-grant-program/.

Most recently, the Legislature
created the Statewide Office of
Resilience within the Office of

the Governor for the purpose of
“reviewing all flood resilience and
mitigation activities in the state and
coordinating flood resilience and
mitigation efforts with federal, state,
and local governmental entities
and other stakeholders.” See Ch.
2022-89, Laws of Fla. (codified at §§
14.2031, 339.157 Fla. Stat.). This
new office is currently led by Chief
Resiliency Officer Wesley Brooks.

Submerged Lands?®

Like other states, “sovereign
submerged lands” (SSL) vested in
the State of Florida when it joined
the Union. See Geiger v. Filor, 8 Fla.
325, 338 (Fla. 1859). In the case of
Florida, that occurred in 1845. SSL
are those that underly “navigable
waters,” which are (paraphrasing)
watersthat,in 1845, were permanent
in character in their ordinary and
natural state that were used or
capable of being used as a highway
for commerce a sufficient capacity of
the year by the people in the locality
where the waterbody is located. See
Odom v. Deltona Corp., 341 So. 2d
977 (Fla. 1976). For many years,
Florida encouraged development in
SSL. Under the Riparian Act, Ch.
1856-25 Laws of Fla. Laws (repealed
1921), and Bulkhead Act, Ch. 1921-
332 Laws of Fla. (repealed 1957),
upland (“riparian”) owners could
extend their fee ownership as far as
they filled into SSL. Ultimately, the
significant environmental impacts
of so much unregulated filling
becoming apparent, causing the
Legislature to repeal the Butler Act
via the Bulkhead Act, Ch. 1957-806,
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Laws of Fla. Under the Bulkhead
Act (and current Florida law)
riparian owners may only extend
their fee ownership into SSL after
passing a rigorous public interest
test; further, filling can only be done
up to a “bulkhead line” approved by
FDEP. See § 253.12(2), Fla. Stat.

With all that said, fee ownership
in SSL is not required for filling
or otherwise modifying it. Several
activities presenting de minimis
impacts are exempt altogether, such
as mangrove trimming. See Fla.
Admin. Code R. 18-21.005(1)(a)5.
Similarly, many activities receive
“consent by rule’—most notably
many smaller single-family docks.
See Fla. Admin. Code R. 18-21.005(1)
(b); see also § 403.813(1)(b), Fla. Stat.
Conversely, larger single-family
docks and other activities presenting
material impacts require a letter of
consent. See Fla. Admin. Code R. 18-
21.005(1)(c)1, 2. Finally, commercial
structures and operations (marinas,
mooring fields, mining ventures)
generally require a lease, see Fla.
Admin. Code R. 18-21.005(1)(d)1,
2, 3, 4, 8, 9, while significant public
works (bridges, groins, oil/gas
pipelines) require an easement. See
Fla. Admin. Code R. 18-21.005(1)
(e), 2, 6. However, while SSL remain
subject to significant private use
today, the State’s regulatory scheme
nevertheless preserves the public
trust doctrine over SSL, which is set
forth in the Common Law Florida
Constitution. See Fla. Const. art.
X, § 11; Walton County v. Stop the
Beach Renourishment, Inc., 998 So.
2d 1102, 1109 (Fla. 2008). The public
trust doctrine guarantees that the
public will continue to be able to
access, navigate, fish, and bathe in
navigable waters—notwithstanding
surrounding private uses. See
Coastal Petroleum Co. v. Am.
Cyanamid Co., 492 So. 2d. 339, 343
(Fla. 1986).

Mangroves’®
Before 1984, the regulation of

mangroves was left solely to local
governments. Post-1984, the State
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adopted a series of rules that were
poorly received by the regulated
community. See Fla. Admin. Code
ch. 17-27 (adopted May 21, 1985).
In 1995, the Legislature passed
the first comprehensive State
law—the Mangrove Trimming and
Preservation Act—preempting local
governments in the process. See
Ch. 95-299, Laws of Fla. A series
of 1996 Amendments (Ch. 96-206,
Laws of Fla.) returned some power
to local governments, see e.g., §
403.9324(6), Fla. Stat. (authorizing
stricter permitting standards), but
only after receiving delegation from
FDEP to enforce the State Act.
See id.; see also Town of Jupiter
v. Byrd Family Trust, 134 So. 3d
1098 (Fla. 4th DCA 2014) (holding
that the Legislature preempted the
Town from regulating mangrove
trimming/alteration unless it
receives delegation). To date, only
seven such local governments have
received such delegation: Miami-
Dade, Broward, Hillsborough,
Pinellas, and Sarasota Counties, as
well as the Town of Jupiter Island
and City of Sanibel. See Florida
Department of Environmental
Protection, Mangrove Trimming
— Delegated Local Governments,

https://floridadep.gov/water/
submerged-lands-environmental-

resources-coordination/content/

mangrove-trimming-delegated-local
(last updated May 31, 2023).

The State Act distinguishes
between mangrove “trimming” and
“alteration.” Basically, “alteration”
means “removing, defoliating, or
destroying” mangroves, whereas
“trimming” constitutes everything
else. See § 403.9325(1), (8), Fla. Stat.
Alterationrequires a permitthat may
only be granted after certain criteria
like that required for an individual
ERP are satisfied; if the criteria
cannot be satisfied, alternatives
(first) and mitigation (second) must
be considered. See § 403.9328(2), Fla.
Stat. Trimming may be performed
via (State) general permit, so long

as a professional mangrove trimmer
ensures that certain height, area,
and width requirements are adhered
to. See § 403.9327(1)(a), Fla. Stat.
Notably, riparian owners do not
need to hire a PMT—or even obtain
a permit—to trim the “riparian
mangrove fringe” affronting their
property. See  §403.9326(1)(a)-
(c), Fla. Stat. (setting forth the
different “riparian mangrove fringe”
exemptions); § 403.9325(7), Fla.
Stat. (defining “riparian mangrove
fringe”). The “riparian mangrove
fringe” exemption is a topic for much
longer article.

Threats to Wildlife and
Habitat!?

Florida is now the third most
populous state in the country, and
we are seeing 1,000 people moving
here every day. We now have 22
million permanent Floridians. In
2022, 137.6 million people visited
Florida, making it one of the most
visited tourist destinations on the
planet. The Sunshine State has
never been more popular for both
new residents and tourists alike,
but it’s this popularity that might be
driving some of the greatest threats
to our wild ecosystems and animals.

People come to Florida because of
its special environment. We have
beautiful weather, unrivalled water
that includes beaches, lagoons,
rivers, and the ocean. We have
teeming inland wilderness ranging
from forests to swamps to the iconic
Everglades. People are coming here
to enjoy the wild beauty that makes
Florida unlike any other state in the
country.

Butthefactis, we areloving Florida
too much. Without commonsense
approaches to development and
population growth, we run the risk
of jeopardizing the ecosystems that
drive our Floridian economy and
that underpin our Floridian identity.
More people bring more stressors
to our wastewater infrastructure,
to our aquifer demands, and to our
land use requirements. More people
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mean more highways that slice
and dice our wildlife corridors and
interfere with wildlife migration
patterns, more boats that tear across
our seagrass flats and our reefs,
and more consumers of our natural
resources including fisheries.

We Floridians want to perpetuate
the beauty and magic of Florida
forever, but we can’t do that
without enacting smart policies and
legislation that conserve and protect
our water and sensitive lands
while striking a delicate balance
that maintains the fire in Florida’s
roaring economic engine. We are
smart enough to do this, and we
have smart people working on this,
but it is incumbent on all Floridians
and all of those who visit Florida to
make investments in conservation a
#1 priority in the Sunshine State.

Vacation Rentals!!

Vacation rentals continue to
proliferate and thrive throughout
Florida.  While they provide
needed tourist housing and micro-
level investment opportunities,
they are also creating headaches
(and nightmares) for many local
communities. This is particularly
so for Florida’s communities that
contend with shortagesof permanent,
workforce, or affordable housing
for their residents. The continued
conversion of such housing units to
vacation rental use is increasingly a
critical issue for many communities,
including those in the Florida Keys
where I practice. These conversions
exacerbate the problem of workforce/
affordable housing, limiting the
ability of essential service providers
to live in the communities where they
work, and creating transportation
congestion and challenges that are
difficult if not impossible to overcome
for workers and employers. Vacation
rentals can also become a nuisance
in many residential neighborhoods
where they are located due to
overcrowding of units, increased
noise, parking congestion, and trash
generation. In the Florida Keys,
problems with vacation rentals are
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routinely the subject of complaints
to code compliance departments
and horror stories of living next
to vacation rental “party houses”
abound throughout the State.

Peer-to-peer short-term rentals
have been around for nearly thirty
years since the Vacation Rental
By Owners (“VRBO”) platform
was launched in 1995. A renewed
interest in short-term vacation
rentals occurred in 2008 with the
launch of the AirBnB platform. At
the time, such rentals were illegal
in many cities, towns, villages,
and counties in Florida. Florida
responded by passing preemption
legislation in 2011 that prevented
local governments from enacting
any new law, ordinance or
regulation that: (a) restricted
the use of vacation rentals; (b)
prohibited vacation rentals; or (c)
regulated vacation rentals based
solely on their classification, use, or
occupancy.'? The 2011 preemption
legislation “grandfathered” any
local law, ordinance, or regulation
of vacation rentals enacted on or
prior to June 1, 2011. The vacation
rental market experienced
growth subsequent to the 2011
legislation.!®

In 2014, the Legislature narrowed
the scope of its preemption to
preempt only those regulations that
prohibit vacation rentals or regulate
their duration or frequency. The
grandfather provision for regulations
adopted on or before June 1, 2011,
was retained. Section 509.032(7)
(b), Florida Statutes, now states: “A
local law, ordinance, or regulation
may not prohibit vacation rentals or
regulate the duration or frequency
of rental of vacation rentals. This
paragraph does not apply to any
local law, ordinance, or regulation
adopted on or before June 1, 2011.”
Local governments thus can regulate
vacation rentals to minimize their
adverse community impacts to the
extent those regulations do not

prohibit or restrict the duration or
frequency of vacation rentals. In
Florida, vacation rentals are also
subject to registration with and
payment of sales taxes to the Florida
Department of Revenue. In addition
to state tax registration, Florida
also requires vacation rentals to be
licensed through the Department
of Business and Professional
Regulation.

In my view, the Florida
Legislature’s preemption of local
government vacation rental
regulation is misguided. While the
retained grandfather provision
benefits local governments that
adopted regulations prohibiting
vacation rentals prior to June 1,
2011, some of these regulations need
tobe refined or expanded to keep pace
with the problems that have come to
light the past decade, including use
conflicts and rates at which limited
permanent housing stocks are being
converted to short-term vacation
rental use. Their amendment,
however, risks their grandfathered
status. Unless local governments
are given more leeway to prohibit
and regulate vacation rentals, many
local communities that tourists
enjoy visiting will continue to suffer
the impacts of vacation rentals until
their community character, quality
of life, and tourist appeal are no
longer the same.

Regulatory Takings!*

“[N]or shall private property be
taken for public use, without just
compensation.” U.S. Const. amend.
V. (the “Takings Clause”).

The long history of regulatory
takings developed elsewhere.
Pa. Coal Co. v. Mahon, 260 U.S.
393  (1922) (recognizing that
the Takings Clause extended to
overly burdensome regulations of
property); Penn Cent. Transp. Co. v.
City of New York, 438 U.S. 104 (1978)
(establishing the ad hoc balancing
test for regulatory takings); Lucas v.
S.C. Coastal Council, 505 U.S. 1003
(1992) (establishing the rule for
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“total” takings where the government
has deprived a landowner of all
economically beneficial uses). The
sister “Takings Clause” concept
of exactions (permit conditions),
likewise developed in other states.
Nollan v. Cal. Coastal Comm'n,
483 U.S. 825 (1987) (holding that a
permissible exaction must have an
“essential nexus” to the harm caused
by the development); Dolan v. City of
Tigard, 512 U.S. 374 (1994) (holding
that an exaction must be “roughly
proportional” to the harm caused by
the development).

But Floridahasplayed auniqueand
important role in the development of
takings jurisprudence. Cases with
roots in Florida have established the
concept of judicial takings (Stop the
Beach Renourishment v. Fla. Dep’t
of Env’t Prot., 560 U.S. 702 (2010))
and expanded unconstitutional
exactions to the demand for
monetary payment, and even when
the government denies the permit.
See Koontz v. St. Johns River Water
Mgmt. Dist., 570 U.S. 595 (2013).
This is a brief summary of those two
“Florida-based” seminal cases in
takings law.

Judicial Takings—Stop the
Beach Renourishment v. Florida
Department of Environmental
Protection, 560 U.S. 702 (2010).

In 2003, under the 1961 Beach
and Shore  Preservation Act
(“BSPA”) the Florida Department of
Environmental Protection (“FDEP”)
filed for an application to dredge
sand from a shoal to rebuild a
beach in Walton County, Florida.
Stop the Beach Renourishment,
Inc. (“SBR”), an association of
waterfront homeowners, challenged
the issuance of the permit and
the constitutionality of the BSPA.
The Florida First District Court
of Appeal rescinded the permit,
holding that issuance would have
resulted in an unconstitutional
taking, and certified a question to
the Florida Supreme Court on the
constitutionality of the BSPA.
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The Supreme Court of Florida
held that the BSPA was not
unconstitutional, reasoning that
it did not deprive land owners
of littoral rights without just
compensation. Plaintiffs petitioned
the United States Supreme Court
on the theory that the Florida
Supreme Court’s rejection of littoral
rights as constitutionally protected
amounted to a taking without just
compensation in violation of the
Fifth and Fourteenth Amendments.

The U.S. Supreme Court held 8-0
that the Florida Supreme Court
did not take property without just
compensation. dJustice  Antonin
Scalia authored the opinion that
maintained that there could be no
taking because property owners
could not show that they had rights
to future exposed land and to contact
with the water superior to Florida’s
right to fill in its submerged land.

However, Justice Scalia, with a
plurality of the Court noted that “if a
court declares that what was once an
established right of private property
no longer exists, it has taken that
property in violation of the Takings
Clause.” Thus, establishing the
concept of Judicial Takings. Stop
the Beach Renourishment Inc. v.
Fla. Dept of Envt Prot., 560 U.S.
702 (2010).

Unconstitutional Exactions—
Koontz v. St. Johns River Water
Mgmt. Dist., 570 U.S. 595 (2013).

The legal test for constitutional
exactions development in Nollan and
Dolan was expanded by Koontz. The
courts had previously established
that conditions on land-use permits
must have an essential nexus to the
land use and be roughly proportional
to the effects of the proposed land
use. The Court expanded this in
Koontz, holding that this standard
applies even when the government
does not approve the permit but
instead demands that the condition

be met before granting the permit.

Coy Koontz applied for a
permit from the St. Johns River
Water Management District for
development of his property. The
District agreed to issue the permit if
Koontz deeded the remainder of his
property (that portion not proposed
for development) into a conservation
area or pay for additional mitigation
activity offsite. The District denied
the permit when Koontz did not
agree to the mitigation.

The Orange County Circuit Court
found that the offsite mitigation
amounted to an unconstitutional
exaction in violation of the Nollan/
Dolan test—the mitigation did not
have an essential nexus or rough
proportionality to the impact of the
proposed development. The Florida
Supreme Court reversed, holding
that the Nollan/Dolan test did not
apply because the permit was denied
and because the District demanded
payment rather than property.

The United States Supreme Court
held that the essential nexus and
rough proportionality requirements
apply to conditional demands even
when the permit is denied and when
the conditional demand is for money
rather than property. By making
conditional demands such asking for
property or money from an applicant,
burden the applicant’s property
which violates the Constitutional
protections against having property
taken without just compensation.

Florida has and continues to play
animportant role in the development
of takings jurisprudence.

Regulatory Takings
Jurisprudence Going Rogue—
Shands v. City of Marathon

I have been representing Monroe
County in regulatory takings
cases for nearly twenty years.
In my view, the development of
takings jurisprudence in Florida
has generally been balanced and
tracked developments across the
jurisdictional board. However, the
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Third District’s May 3, 2023, decision
in in Shands v. City of Marathon
(No. 3D21-1987) threatens to turn
takings jurisprudence on its head
and should be alarming to local
governments and environmental
interests across the State, especially
those that rely on a market-based
approach to conservation through
Transferable Development Rights
(TDRs) programs. The decision,
which is predominantly based
on dissenting opinions and a
law review comment by a law
student, 1s radically regressive
and adopted some of the Pacific
Legal Foundation’s more extremist
views on property ownership and
rights previously rejected by courts.
The decision is one for land use
practitioners to watch, and may
be a sign of things to come from
an increasingly conservative and
emboldened judiciary in the State.

The Invention of a New
Regulatory Taking Category in
Shands v. City of Marathon

In Shands, the panel invented a
new form of regulatory taking—a
“per se as-applied regulatory
taking,” or “Lucas as-applied claim.”
No such takings category exists and
its very title is a contradiction of
terms. The decision conflicts with
Collins v. Monroe County, 999 So.
2d 709 (Fla. 3rd DCA 2008), which
provides an excellent primer on
the settled distinctions between a
Lucas categorical (or “facial” or “per-
se”) claim that becomes ripe upon
the adoption (not application) of
the regulation at issue, and an “as-
applied” claim that becomes ripe
with a final decision and is evaluated
under the Penn Central three-prong
test:

'A facial taking, also known as a per
se or categorical taking, occurs when
the mere enactment of a regulation
precludes all development of the

property, and deprives the property
owner of all reasonable economic

use of the property." See Lucas v.
South Carolina Coastal Council,
505 U.S. 1003, 1017, 112 S.Ct.
2886, 120 L.E.2d 798 (1992); Tahoe-
Sierra Preservation Council, Inc. v.
Tahoe Regional Planning Agency,
535 U.S. 302, 122 S.Ct. 1465, 152
L.E.2d 517 (2002) (holding that
the deprivation of economic value
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required for a facial takings claim
is limited to the extraordinary
circumstance when no productive
or economically beneficial use of
the land is permitted). Anything

less than a complete elimination of
economically beneficial use or value

of the land is not a facial taking.
Lucas, 505 U.S. at 1019-20 n. 8,
112 S.Ct. 2886; Taylor v. Village of
North Palm Beach, 659 So.2d 1167,
1170-71 (Fla. 4th DCA 1995 (holding
that the standard of proof for a facial
taking is whether the regulation at
issue has resulted in deprivation
of all economic use); Golf Club of
Plantation, Inc. v. City of Plantation,
717 So.2d 166, 170 (Fla. 4th DCA
1998) (overview of federal takings
analysis).. . .

Inanas-applied claim, thelandowner
challenges the regulation in the
context of a concrete controversy
specifically regarding the impact of
the regulation on a particular parcel
of property. Taylor, 659 So.2d at
1167. The standard of proof for an
as-applied taking is whether there
has been a substantial deprivation
of economic use or reasonable
investment-backed expectations.
See generally Penn Central Transp.
v. City of New York, 438 U.S. 104,
98 S.Ct. 2646, 57 L..Ed.2d 631 (1978)
(considering the economic impact of
the regulation on the claimant, the
extent to which the regulation has
interfered with distinct investment-
backed expectations, and the
character of the government action;
diminution in the property value
alone cannot establish a taking);
Taylor, 659 So.2d at 1167. The
question presented is whether the
record shows that the Landowners
were deprived by the enactment of
the 2010 Comprehensive Plan of
all economic use of their property,

which amounts to a facial taking,
or were deprived of substantial use

of their property, but left with some
economic value, which is an as-
applied taking.

Id. at 713-714 (emphasis added).
See also 21 Fla. Jur 2d Eminent
Domain § 67 (citing Collins for the
proposition that “a facial taking,
also known as a per se or categorical
taking, occurs when the mere
enactment of a regulation precludes
all development of the property,
and deprives the property owner
of all reasonable economic use of
the property”); 31 Am. Jur. Proof of
Facts 3d 563 (same). In Collins, the
Court thus recognized that the terms
“facial,” “per se,” and “categorical”
are all synonyms for a Lucas taking.

The panel opinion’s holding that
a Lucas taking may take the form
of a facial or an as-applied claim
also conflicts with the holdings of
multiple other district courts of
appeal. See Lost Tree Vill. v. City
of Vero Beach, 838 So. 2d 561, 572
(Fla. 4th DCA 2002) (recognizing
“the difference between facial or ‘per
se’ takings claims and ‘as-applied’ or
balancing of interest taking claims”);
Manatee Cnty. v. Mandarin Dev.,
Inc., 301 So. 3d 372 (Fla. 2nd 2020)
(holding a facial challenge considers
only the text of the statute, not its
application and citing Collins for
the proposition that facial, per se,
and categorical takings are the
same thing); Town of Ponce Inlet v.
Pacetta, LLC, 226 So. 3d 303, 312
(Fla. 5th DCA 2017) (“A regulatory
taking can be either total or partial.
In a ‘total’ or ‘per se’ taking, the
government’s regulations effectively
deny all economically beneficial use
of the property. In a ‘partial or ‘as-
applied’ taking under Penn Central
[ ], the court must evaluate: (1) the
economic impact of the regulation on
[the property owner]; (2) the extent to
which the regulation has interfered
with distinct investment-backed
expectations; and (3) the character of
governmental action.”); Ocean Palm

Golf Club P’ship v. City of Flagler
Beach, 139 So. 3d 463 (Fla. 5th DCA
2014) (affirming trial court’s holding
that a total taking under Lucas
did not occur, and stating “[t]he
standard for evaluating as-applied
claims originates from the Supreme
Court’s decision in Penn Central [
1.).

Monroe County filed an amicus brief
in support of the City of Marathon’s
pending motion forrehearingbecause
if not corrected, the Shands decision
will have major and deleterious
repercussions for planning and
natural resource protection at all
levels of government, but the impact
will be felt more harshly at the
local level where fiscal budgets and
the opportunity to offset takings
judgments among a taxpayer base
are more constrained. As recognized
in Collins, the distinction between
per se and as-applied taking claims
is consequential because “each
raises different ripeness and statute
of limitations issues,” and the claims
are evaluated differently. 999 So.2d
at 713. In creating the hybrid “per
se as-applied taking,” the panel
opinion  dramatically increases
liability exposure by effectively
allowing an owner to revive a per
se claim that became extinguished
four years after the adoption of the
regulation at issue by making an
application for development that is
facially proscribed by the regulation.
The decision also allows as-applied
claims cast as per se ones to escape
evaluation under the factors set
forth in Penn Central Transp. v. City
of New York, 438 U.S. 104 (1978),
including analysis of the claimant’s
investment-backed expectations.

Visit the Environmental and
Land Use Law Section’s website at:

http://eluls.org
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The Rejection of TDR Value
and Embrace of a “Traditional
Framework of Ownership”

While recognizing that “TDRs
have emerged as a popular and
effective tool for local governments
to promote conservation efforts and
urban growth management,” the
panel’s opinion erroneously holds
that TDRs are not to be taken into
account in determining whether
a taking has occurred, even if
they infuse the property with fair
market value. Shands, Case No.
3D21-1987, at *4-6. The panel
opinion incorrectly states that the
Supreme Court has “yet to clarify
[the] conundrum” of whether TDRs
are to be considered in determining
takings liability. In Penn Central,
the Supreme Court stated: “[w]hile
these rights [TDRs] may well not
have constituted Gjust compensation’
if a ‘taking’ had occurred, the rights
nevertheless undoubtedly mitigate
whatever financial burden the law
has imposed on appellants and, for
that reason, are to be taken into
account in considering the impact
of regulation.” 438 U.S. at 13. See
also City of Hollywood v. Hollywood,
Inc., 432 So. 2d 1332, 1338 (Fla. 1st
DCA 1983) (citing Penn Central
and holding that the presence of
TDRs limited economic impact of
regulation and thus landowner’s
property had not been taken without
just compensation).

The Shands court found persuasive
Justice Scalia’s concurrence in
Suitum v. Tahoe Regional Planning
Agency,520U.S.725,(1997), whichin
the words of the court observed that
“any income associated with TDRs
does not flow from the cultivation or
development of the property in the
traditional framework of ownership.
Instead, the potential revenue is
generated from the non-use of the
property.” Id. In Good v. U.S., 39
Fed. Cl. 81 (1997), the court provides
a more thorough analysis of TDRs
and related decisional authority,
holding Monroe County’s TDR
program was properly considered
by the government’s appraiser in
determining the fair market value
as burdened by the complained
up regulatory imposition.  Good
also directly addressed Justice
Scalia’s concurrence in Suitum
that “dissented to the portion of the

majority opinion that analyzed the
question of whether the plaintiff
should have to sell her TDRs in
order to present a ripe claim.” Id.
at 108. Good correctly observed that
Justice Scalia’s opinion “underscores
the Court’s reaffirmance of the Penn
Central holding that the value of
TDRs is to be considered to answer
the threshold question of whether a
taking has occurred.” Id.

The panel’s opinion shifts the
focus of the takings inquiry under
Lucas from market value to whether
the property can actively be used
for cultivation or development. The
focus of a regulatory taking inquiry
i1s market value because “that
establishes the existence of residual
economically feasible uses.” Pace
Res. v. Shrewsbury Twp., 808 F.2d
1023, 1031 (3rd Cir. 1987). See also
Lucas, 506 U.S. at 1006 (“This case
requires us to decide whether the
Act’s dramatic effect on the economic
value of Lucas’s lots accomplished of
private property . . . requiring the
payment of Just compensation.”); Id.
at 1033-34 (Kennedy, J. concurring)
(“[The lower court’s finding] that
petitioner’s real property has been
rendered valueless . . . presume(s]
that the property has no significant
market value or resale potential.”);
Corn v. City of Lauderdale Lakes, 95
F.3d 1066, 1072-73 (11th Cir. 1996)
(“The standard is not whether the
landowner has been denied those
uses to which he wants to put his
land; it is whether the landowner
has been denied all or substantially
all economically viable use of his
land.”).

The panel’s suggestion that a
regulation constitutes a per se taking
if it requires property to be left in its
natural state directly conflicts with
Graham v. Estuary Props., Inc.,
399 So. 2d 1374 (Fla. 1981), which
held a limitation on the filling of
submerged lands did not constitute a
taking and agreed that “an owner of
land has no absolute and unlimited
right to change the essential natural
character of land so as to use it for a
purpose for which it was unsuited in
its natural state and which injures
the rights of others.” See also Namon
v. State Dept. of Env’l Regulation,
558 So. 2d 504 (Fla. 3rd DCA 1990)
(citing Graham v. Estuary Props.,
and finding no taking of six-acre
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tract that could not be developed
because of wetlands while observing
“the property continues to exist in
the state in which appellants have
contracted to acquire it” and “a
subjective expectation that the land
could be developed is no more than
an expectancy and does not translate
into a vested right to develop the
subject property.”); Lucas, 506 U.S.
at 1027 (“This accords, we think,
with our ‘takings’ jurisprudence,
which has traditionally been guided
by the understanding of our citizens
regarding the content of, and the
State’s power over, the ‘bundle of
rights’ that they acquire when they
obtain title to property. It seems
to us that the property owner
necessarily expects the uses of his
property to be restricted, from time
to time, by various measures newly
enacted by the State in legitimate
exercise of its police powers, ‘[a]s
long as recognized, some value are
enjoyed under an implied limitation
and must yield to the police power.”).

Brownfields Redevelopment
Act'®

Florida’s Brownfields
Redevelopment Act (the “Act”) was
enacted in in 1997 and codified
at Chapter 376, Florida Statutes
to provide incentives for local
governments and individuals to
voluntarily clean up and redevelop
brownfield sites. A brownfield site
is defined as “real property, the
expansion, redevelopment, or reuse
of which may be complicated by
actual or perceived environmental
contamination.”

The primary goals of the Act
are to reduce public health and
environmental hazards on existing
commercial and industrial sites
that are abandoned or underused
due to these hazards; create
financial and regulatory incentives
to encourage voluntary cleanup
and redevelopment of sites; derive
cleanup target levels; create a process
for obtaining a “no further action”
letter using risk-based corrective
action principles; and provide the
opportunity  for  environmental
equity and justice.



The Act authorizes the Department
of  Environmental  Protection’s
(“DEP”) Brownfields Redevelopment
Program. Participation in the
program results in environmental
cleanup, protection of public
health, reuse of infrastructure,
and job creation. For a property to
participate in the program, a local
government must first designate
the site as a brownfield area by
resolution.

The local government may then
identify a “person responsible for
brownfield site rehabilitation,” which
simply entitles the identified person
voluntarily to execute a “brownfield
site rehabilitation agreement” with
DEP or an approved local program.
If actual contamination exists at the
site, the person must enter into such
an agreement.

Pursuant to the Act, a brownfield
site rehabilitation agreement must
contain several elements, including
a brownfield site rehabilitation
schedule; a commitment to conduct
site rehabilitation activities in
accordance with applicable cleanup
criteria; a commitment to implement
reasonable pollution prevention
measures; and certification that the
local government approves of the
proposed redevelopment.

Since 1997, Florida has amassed
533 locally designated brownfield
areas encompassing approximately
291,679 acres, and resulted 1n 473
Site  Rehabilitation Agreements
encompassing 7,692 acres, with 178
site rehabilitation completion orders
having been issued.

“In terms of execution, the
takeaways are simple — establish a
rapport with the lead environmental
professional in the DEP District in
which you’re proceeding. Currently
there are six districts under five
such professionals (the Southeast
and South District are under one).

Assuming you have a complete
brownfield site rehabilitation
agreement package pursuant

to  Chapter  62-780, Florida
Administrative Code (F.A.C.), advise
your clients to build additional time
into the process, as it will generally
take longer than both you and your
client expect.

Finally, acquaint yourself with
F.A.C. 62-780-550, “Nonpetroleum
De Minimis Discharges”, as it may
contain alternatives for clients who
discover affected contaminants and
bring it to your attention timely.”

CERCLA?*

The Comprehensive
Environmental Response,
Compensation, and Liability Act
(CERCLA), 42 U.S.C. §§ 9601-
9675 (2018), (aka Superfund) was
enacted in 1980 to address pollution
problems at abandoned dumps and
waste sites, such as the infamous
“Love Canal.” The United States
Environmental Protection Agency
(EPA) administers CERCLA. The
legal framework of CERCLA has
been followed by many states,
including Florida in Chapter 376
of the Florida Statutes. There
are approximately 40,000 federal
Superfund sites across the country,
and about 1,600 of those sites are
listed on the National Priorities
List (NPL). Florida alone has over
50 Superfund sites on the NPL.
Under CERCLA, the USEPA has
the responsibility to: (1) conduct
removal actions where immediate
action needs to be taken to protect
public health or negative impact
to the environment; (2) to enforce
against  potentially  responsible
parties; and (3) to ensure community
involvement. The Superfund clean-
up process is challenging and sites
can take decades to reach final
compliance. CERCLA has resulted
in much litigation, and the act
continues to be interpreted by
different courts and administrative
agencies.
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Conclusion

The past 50 years have been a
momentous period for land use and
environmental regulation in Florida.
The next 50 years will undoubtedly
usher in significant changes in the
regulatory landscape as Florida and
the world responds to increasing
threats such as climate change, sea
level rise, population increase, and
land consumption. ELULS remains
committed to build on its history
and help practitioners navigate
developments in land wuse and
environmental law.
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2T Editorial Footnote from ELULS Past-
Chair, George F. Gramling, III: Does
anyone remember Superfund (aka “Super
Fun”)? The Super Fun Statute (42 USC
9601 et. seq.,) is one of the United States
Congress’ biggest, best, most complicated,
least well drafted and lawyer friend-
ly pieces of legislative environmental

Florida Bar members have access to

sausage. This gargantuan policy initia-
tive put long fangs into the mouth of
“polluter pay” advocates. And why should
a polluter (black hat) pay only for the
damage IT caused to the environment?
Golly Gosh, the United States Supreme
Court says its fine to make the Black
Hat pay for all of it — his, her’s theirs,
thou’s and its — back to the beginning of
time, ad infinitem, World without End.
From the perspective of those attorneys
who rode on the back of the Super Fun
monster since its inception in 1980, the
liability landscape looks now looks like a
Game of Thrones battlefield, or, changing
the metaphor, like a tar baby to which is
stuck all manner of potentially responsi-
ble parties whimpering over checkbooks.
The days of PRP group hotel conference
room get togethers, used oil “trip tickets”,
quibbing about “fingerprinting” the waste
and hearing “NO” from DOJ are all but
gone. Although the Super Fun monster
is still alive, its appetite has waned. Will
we see another seemingly constitutional
and delightfully “lawyerish” sausage like
Super Fun from Congress? Hopefully, our
elected sausage makers will tackle even
bigger pollution problems, cranking out
pepperoni, Chorizo or Bratwurst statu-
tory mandates, although PFAS does not
have sufficient caloric value to fueleven
ONE Game of Thrones battle.
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DEDICATION

The Environmental Land Use Law Section of The Florida Bar (ELULS or Section) dedicates this
50" Anniversary Commemorative Edition of the Treatise to the late Mary F. Smallwood and the late
Christopher T. Byrd, whose efforts on behalf of the Treatise are immeasurable. Mary served as chair of
the ELULS Treatise Committee and ELULS Treatise Editorial Board for many years, and authored
several articles within the Treatise. She is known within the Section as one of the original pioneers of the
Treatise. Chris was one of the first to lead the Section’s Young Lawyers Committee and was an integral
part of the ELULS Treatise Committee for several years. Chris also co-authored an article in the Treatise.
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ELULSE

ELULS MISSION

The mission of ELULS is to provide a forum for attorneys to share technical and
legal knowledge regarding the complex and ever-evolving area of Florida environmental
and land use law. The Treatise is a reliable guide to environmental and land use law from
the experts across the many subdisciplines that form ELULS’ membership.

TREATISE INTRODUCTION & HISTORY

The Treatise is a collection of articles on environmental and land use law topics,
many of them Florida-specific. It is a publication originated and authored by members of
the Section. This three-volume set includes 140 peer-reviewed articles (over 2,000 pages)
ranging from ethics and professionalism, the role of consultants, how to obtain
environmental and land use permits, pollution and remediation, climate change, water law,
administrative, civil and enforcement proceedings, and more.

Since its first publication in 1986, the Treatise has been recognized as one of the
premier authorities on Florida environmental and land use law. Due both to popularity and
evolving law, the Treatise was re-published in 1997 and again in 2001. In 2006, ELULS
moved the Treatise online where it has been available to Section members only. See the
Section’s website, www.eluls.org, which includes an easy-to-use search feature for
convenience.

In 2019, the ELULS Treatise Committee undertook enormous efforts to update the
content and style of the Treatise articles. The Treatise Committee created and implemented
a new style guide and engaged a paralegal, Kaitlynn Reneke, to assist with editing and
checking citations for the updated articles. The Treatise Committee also established a
regular schedule for updating the electronic version of the articles moving forward and has
started to explore additional publication opportunities.
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50™ ANNIVERSARY COMMEMORATIVE EDITION OF THE TREATISE

ELULS celebrates its 50™ Year Anniversary in 2022-2023. The Section is excited
to offer this 50" Anniversary Commemorative Edition of the Treatise in conjunction with
its 50" Year Update Celebration in Amelia Island in September 2022.

This is the fourth official publication of the Treatise and the first in more than 20
years. As so eloquently stated in the 2001 version, the Treatise is “the predominant and
affordable general reference authority on environmental and land use law in Florida” and
an “educational forum for Florida’s experts and specialists on environmental and land use
law.” “The contribution of Section members is essential, thus providing a diverse
perspective on environmental and land use law issues.”

The ELULS Treatise Publication Committee recognizes the value of honoring the
past 50 years and hopes to inspire Section membership for the 50 years to come with this
Commemorative Edition. The ELULS Treatise Committee and ELULS Executive Council
members invite you to participate in the continued success of the Treatise by using it,
referring others to it, and authoring, editing, updating or submitting article ideas of your
own to the ELULS Treatise Committee. We look forward to collaborating with you.

TREATISE ORGANIZATION

The Treatise is organized into three volumes. The first volume of the 50"
Anniversary Commemorative Edition includes a timeline of noteworthy state and national
events and developments in environmental and land use law, as well as the history of
ELULS beginning with its origination in 1972.

The 140 Treatise articles are organized by chapter and are categorized by topic (for
example, all land use regulation articles are located in Chapter 25). Each article within a
chapter is numbered (i.e. 25-1, 25-2, etc.) and the articles are tabbed accordingly. An index
at the front of each volume lists each chapter and corresponding articles, making it easy to
navigate and locate a specific topic and its corresponding volume.

The Treatise is a secondary legal source. Although the ELULS Treatise Committee
has made immense efforts to ensure the accuracy of each of the articles, some may require
updating or become updated online. Each article includes the latest date of publication in
the top right corner of the article. The Treatise does not constitute legal advice. Please
consult primary legal sources.
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e
: The United States

Environmental Protection
Agency is created.

EINITED STATES

The Florida State ENVIRONMENTAL erand opening of

. = -~ Magic Kingdom at
Department of Natural ‘~ PROTE@TION AGENCY Walt Disney World in

Resources is created. : T— Orlando. Florida.

The Florida Department of Air Congress passes the Clean
and Water Pollution Control is Air Act of 1970, authorizing
created. It was Florida's first EPA to set national air
agency devoted strictly to quality, auto emission, and
environmental quality. anti-pollution standards.
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50 YEARS OF ELULS

The Florida
Department of Air and several landmark environmental

quetc(?tr)rF‘)rwoe”su,tur:)enF(I:oorinc;chOI laws, including the Florida Land
Department of cmd. Water Management Act, the
Pollution Control Florida Water Resourcgs Act and
: the Land Conservation Act.

Congress passes the
Federal Water Pollution
Control Act (known as
the Clean Water Act).

The Florida Environmental
Law Committee begins
assembling a notebook

containing references and

descriptions of federal and
Florida environmental
legislation, administrative
rulings and laws (later
converted into what is now
the ELUL Treatise).

The Florida Environmental
Law Committee is formed.
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Local Government
Comprehensive Planning Act
is the first state planning
legislation that required all
local governments to adopt

comprehensive land use plans.
Congress passes

Resource
Conservation and
Recovery Act, giving

s . : : EPA authority to

The Florida Game and ol S B i control hazardous
Freshwater Fish R T R P, waste from the

Commission is created. : ‘cradle-to-grave.’

_ SR

The Florida Department of .
Environmental Regulation The Florida A
is established (now, the Enviropmentol Law BAR JOI_RNAL
Florida Department of Committee meets in
Environmental Protection). person for the Ist Florida Environmental Law

time in Amelia Island. Committee sponsors the 1st
publication in the

“Environmental Law” column
in the Florida Bar Journal.



50 YEARS OF ELULS

The Florida Bar elevates the
Florida Environmental Law ELULS n
Committee into a Section ELULS exceeds 1,000
known as the The Environmental Law members making it one
“Environmental Law Section” Section is renamed “The of the fastest growing
and the first Section Environmental and Land sections of the Florida Bar.
newsletter is published. Use Law Section.”

The Environmental Law Section
holds the Ist Environmental Law
Update in Amelia Island.

AMELIA&[SLAND

The Florida legislature
passes the State
Comprehensive

Planning Act.
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The Florida Manatee Recovery
Plan is approved by the
United States Fish and Wildlife
Service. Florida manatees
were first protected via
Florida State Law in 1893.

The ELUL Treatise is " :
published for the Ist time. B __f oy ¥ The Florida legislature
It was republished in 1997 : = passes The Everglades

and again in 2001. Protection Act.

The Water Rights Compact ELULS holds its Ist The Abandoned Tank
is signed by the Seminole Annual Long Range Restoration Program is
Tribe of Florida & the State. Planning Retreat in created by to assist in

- - Monroe County. cleaning up discharges of
;[ 4 petroleum across the state.



50 YEARS OF ELULS

The State of Florida begins
construction of Stormwater EPA launches the federal
Treatment Areas. Brownfields Program.

ELULS exceeds 2,000
members, including
over 200 aoffiliates.

The Kissimmee River
Restoration Project begins.

The Everglades Forever Act
went into effect to protect
and restore the Everglades.
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Florida Forever replaced
Preservation 2000 and
broadened land purchasing
criteria to include historic

ELULS celebrates its 25th preservation.
anniversary and launches
f i | the Section website.
The Florida Dry-Cleaning
Cleanup Program is ol
established, which S P i N el
provides state-funding for ‘ R alE Tas
cleanup of contaminated e ————
dry-cleaning facilities.

Florida established the Florida passes the
Florida Brownfields
Redevelopment Act.

s

"Polluter Pays"
amendment



50 YEARS OF ELULS

The American bald eagle
is removed from the
The ELULS Treatise is endangered species list
available online in digital after decades of
format for the 1st time. environmental advocacy.

The “Global Risk-Based
Corrective Action Rule”
was enacted providing
contaminated site
cleanup criteria in Florida.

Florida's Oceans and
Coastal Resources Act
goes into effect.

The EPA issues the strongest
national air quality
standards for particle
pollution in its history.
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The Walt Disney Company
announces it's plan to cut
carbon emissions from fuels
in half by 2012.

ELULS holds its last

Annual Update ELULS holds its first Zoom
(prior to 2022) in conference in the midst of the
Amelia Island. global COVID-19 pandemic.

The Florida Springs and Aquifer
Protection Act is adopted to
protect Florida springs fed by
the Floridan Aquifer.

BT

Florida voters pass the Water and
Land Conservative Initiative,
which sets aside 33% of state fees
on real estate transactions for
conservation purposes.



50 YEARS OF ELULS

Looking Backwards
Looking Forwards

ELuLS(:

ELULS establishes a theme of "Looking
Backwards, Looking Forwards" to
commemorate their 50th year.

ELULS celebrates

2022 its b0th Year!

YEARS
Est. 1972

HE FLORIDA BAR

ELULS|T
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ELULS TREATISE INDEX

Chapter Article Author(s)
Chapter 1 - Threshold Considerations
James V. Antista
Dorothy Lowe Boardman
11 Federal, State and Local Environmental Control | Thomas A. Cloud
' Agencies Anthony J. Cotter
Kenneth J. Plante
Kevin B. Smith
12 Hov&f to Obtain gUnlted States Army Corps of Dorothy Lowe Boardman
Engineers Permit
1.3 How to Obtain a State Environmental Permit Douglas H. MacLaughlin
Deborah K. Tyson
%
Preparing and Presenting Applications for Jay H. Exum
. Nancy E. Stroud*
1.4 Regulatory Permits: Selected Issues from the %
Governor's, Applicant's, and Expert's Perspective [sabelle C. Lopez
’ ’ Daniel J. Bosanko
Chapter 2 - Ethics and Professionalism
2.1 Ethics and Professionalism: Introduction Irene Kennedy Quincey
Ethical Considerations in Representing Clients
2.2 Before Administrative Agencies and Local George F. Gramling, I1I
Governments
. . Ralph A. DeMeo*
23 Professionalism Tennifer Kilinski*
. . Ralph A. DeMeo*
2.4 Ethics: A Practical Approach to Pro Bono Goals Tennifer Kilinski*
25 Profess109ahsm and Ethics in the Local Land Robert A. Meyers
Use Practice
. . . Ann Marie Puente*
2.6 Regulating Executive Branch Lobbyists Julia Cobb Costas
27 Unlicensed Practice of Law and Environmental | Isabelle C. Lopez*
' Consultants Lori S. Holcomb
Chapter 3 - Consultants
31 The Role of the Environmental Consultant: James P. Oliveros, P.G.

Overview
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The Role of the Environmental Consultant in Robert P. DeMott

32 Risk Assessment and Risk-Based Corrective
. John C. Alonso
Actions
33 The Role of the Environmental Consultant in Mark R. Stephens

Corrective Action Permitting

) . Simon A. Corde
The Role of the Environmental Consultant in ) y
3.4 . . Jerry A. Steinberg
Environmental Site Assessment
Scott L. Burgard

Chapter 4 - Administrative Proceedings

41 Brief Overview of Florida Administrative Lawrence E. Sellers, Jr.
Procedure Act

4.2 Rulemaking Provisions Lawrence E. Sellers, Jr.

4.3 Rule Challenges Lawrence E. Sellers, Jr.

4.4 Declaratory Statements Cathy M. Sellers
Administrative Adjudication: Decisions . .

45 Affecting Substantial Interests Sidney C. Bigham II1

46 Uniform Rules of Procedure Under the Shaw Stiller*

' Administrative Procedure Act Mary F. Smallwood
4.7 Appellate Review Lawrence E. Sellers, Jr.
48 Licensing Activities Under the Administrative Amy W. Schrader*

’ Procedure Act Mary F. Smallwood

. . Frank Mendez*
4.9 Bids and Competitive Proposals Mary F. Smallwood
. .. Shaw Stiller*
4.10 Public Access to Agency Decisions Mary F. Smallwood
, Jacob T. Cremer*
4.11 Attorney’s Fees Thomas L. Mayton
Chapter 5 - Enforcement Actions
51 Government and Private Party Enforcement of Dennis M. Stotts*

' Federal Environmental Laws and Regulations Matthew B. Taylor*

59 State Enforcement of Environmental Laws and Aliki Moncrief
Regulations
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Local Government Environmental Enforcement

>3 and Compliance Programs William L. Earl
Chapter 6 - Civil Litigation
6.1 Common Law Rights and Remedies in Pollution Kirk L. Burns
Cases
Chapter 7 - Economic Considerations
71 AntltrusF R§gulat10n of Environmental and Land Sidney F. Ansbacher
Use Activities
Chapter 8 - Beaches and Shores
8.1 Introduction to Coastal Regulation Miguel Collazo, III
27 Coas‘Fal Construction Regulation and Beach Patrick W. Krechowski
Nourishment
3.3 E§tab11shment of Coastal Construction Control Jeffrey Collier
Lines
8.4 Coastal Construction Control Line Permits Miguel Collazo, I1I
8.5 Coastal Permitting Procedures Miguel Collazo, III
8.6 Thirty-Year Erosion Zone Patirck W. Krechowski
2.7 Development Agreements in Coastal Timothy P. Atkinson
Construction
. Patirck W. Krechowski
8.8 Coastal Armoring Thomas G. Tomasello
8.9 Sea Level Rise Policy in Florida Miguel Collazo, III
Chapter 9 - Wetlands and Surface Waters
Federal
Regulation
9.1 Federql Regulation of Waters and Wetlands — Jed R. Schneck
Overview
9.9 Section 10 Permits for Work In or Affecting Jed R. Schneck

Navigable Waters of the United States
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ELULS TREATISE INDEX

Section 404 Permits for Discharging Dredge or

9.3 Fill Material Timothy M. Riley
Nationwide Permits Under Both Rivers and
9.4 Harbors Act Section 10 and Clean Water Act Amelia A. Savage
Section 404
9.5 Feder.al Regl}lat%on of Wgters a}nd Wetlands - Jed R. Schneck
Permit Application Considerations
State
Regulation
History of Surface Water and Wetlands .
9.6 Regulation Irene Kennedy Quincey
9.7 Statewide Wetlands and Other Surface Waters John J. Fumero
' Delineation Methodologies '
*
9.8 Environmental Resource Permit Grandfathering Susan L. Stephens
E. Gary Early
. e . Timothy M. Riley*
9.9 Environmental Resource Permitting Exemptions E. Gary Early
9.10 Division of Responsibility for Wetlands Eric T. Olsen
' Permitting Amelia A. Savage
. . . John J. Fumero
9.11 Environmental Resource Permits - Quantity Thomas F. Mullin
9.12 Environmental Resource Permits - Quality Wayne Flowers
Veronika Thiebach*
913 Environmental Resource Permits - Sheila L. Theus, FRP*
' Environmental Criteria Kathryn L. Mennella
P. Kevin Seamon
914 Environmental Resource Permits - Institutional John J. Fumero
' Criteria Thomas F. Mullin
9.15 Statewide Environmental Resource Permitting Amelia A. Savage
9.16 Secondary and Cumulative Impact Analysis Dan Thompson
Hillary C. Powell*
917 Elimination, Reduction and Minimization of Robert P. Diffenderfer*
) Impacts Kathryn B. Rossmell*
Robert Gough
o . Kathryn B. Rossmell
9.18 The Mangrove Trimming and Preservation Act Seth C. Behn
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Susan Roeder Martin

9.19 Mitigation Banking in Florida John 1. Fumero
Addressing Environmental Resource Permit
9.20 Issues Prior to Closing on a Purchase of Real Susan Roeder Martin
Property
991 State Water Resource Compliance and Susan Roeder Martin
Enforcement
9.22 Uniform Mitigation Assessment Method Susan Roeder Martin
Regional Offsite Mitigation Areas and Other .
9.23 Mitigation Options for Local Government Land Susan Roeder Martin
9.4 Florida's EPA-Approved NPDES Stormwater Winston K. Borkowski
Program
Chapter 10 - Drinking Water
*
10.1 Federal and State Protection of Drinking Water Ralph 4. DeMeo
Lauren Brooks*
Chapter 11 - Ground Water
. . . Michael P. Petrovich*
11.1 Ground Water Quality Protection: An Overview Cynthia K. Christen
11.2 State Groundwater Cleanup Requirements Dan Thompson
Chapter 12 - Surface Water Quality
. Lawrence N. Curtin
12.1 Federal Water Quality Standards Winston K. Borkowski*
National Pollutant Discharge Elimination Greg Munson*
12.2
System Program Terry Cole
123 Florlqa Wa}ter Quality Standards and Silvia M. Alderman
Classifications
12.4 Relief from Florida Water Quality Criteria Jennifer L. Fitzwater
125 Total Maximum Daily Loads in Florida - The Winston K. Borkowski

New Millennium

Chapter 13 - Water Planning
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13.1 Florida Water Planning Yvonne Gsteiger
130 Florida Surface Water Body Restoration Yvonne Gsteiger
Programs
*
13.3 Minimum Flows and Levels Greg Munson
Cecile I. Ross
13.4 Minimum Flows and Levels Within South Irene Kennedy Quince
’ Florida Water Management District Y y
Chapter 14 - Consumptive Use
14.1 Elssetory of the Regulation of Consumptive Irene Kennedy Quincey
14.2 Consumptive Use Permitting Criteria Timothy J. Perry
14.3 Competing Water Uses Karen A. Lloyd
Elizabeth D. Ross
14.4 Water Shortages Deborah K. Madden
Christopher A. Tumminia
Chapter 15 - Sovereign Lands
Special Permlttlng Cons1derajuons for Sidney F. Ansbacher*
Coastal Construction, Sovereign Lands, .
15.1 : . . R. Steven Lewis
Aquatic Preserves and Outstanding Florida . .
Edwin A. Steinmeyer
Waters
Equitable Apportionment of Riparian . .
15.2 Zones Between Adjoining Properties David W. Gibson
Navigable Waters in lilorld‘a: Thﬁ Public Teff Collier*
Trust Doctrine, What "Navigable" Means
15.3 . Jacob T. Cremer*
In Fact and In Law, and How to Identify David Guest
the Boundary Between Land and Water
Chapter 16 - National Environmental Policy Act (NEPA)
Joseph Z. Fleming
16.1 Analysis of the National Environmental Kerri L. Barsh

Policy Act of 1969 (NEPA)

Paul C. Savage
Liana M. Kozlowski

Chapter 17 - Fish and Wildlife
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The Endangered Species Act Listing

17.1 Process Amelia Savage
172 ESA Sec‘qon 7: Conservation and Elise Pautler Bennett
Consultation
173 Section 9 of the Endangered Species Act: Luna E. Phillips
' Prohibitions on Taking Listed Species Derek V. Howard*
17.4 Incidental Take Permitting and Habitat David W. Childs
' Conservation Planning Amelia A. Savage
175 Enforcement and 'Judlclal Review of the David J. White
Endangered Species Act
James V. Antista
17.6 Protecting the Florida Manatee Emil J. Norton
David W. Childs
. . . . Kelly K. Samek
17.7 The Protection of Marine Turtle in Florida Kathelyn M. Jacques-Adams
17.8 Contlnugd Protectlon of the Bald Eagle Susan Roeder Martin
after Delisting
Chapter 18 - Solid and Hazardous Waste
: Michael P. Petrovich
18.1 Transportation of Hazardous Waste Carl Eldred
182 Federal Resource Conservation and George F. Gramling, ITI
Recovery Act
183 Florida Resource Recovery and Carl Eldred

Management Act

Michael P. Petrovich

Chapter 19 - Comprehensive Environmental Response, Compensation and Liability Act

(CERCLA)

19.1 Liability and Defenses Under CERCLA George F. Gramling, III

Contribution Cost Recovery Actions Under .
19.2 CERCLA George F. Gramling, III
193 CERCLA Administrative Enforcement Ralph A. DeMeo

' Process Carl Eldred
Chapter 20 - Pollutant Discharge

201 Petroleum Cleanup - State or Privately Rebecca Robinette

Funded

Dawn Cinquino
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20.2 Regulation of Storage Tanks Robert D. Fingar
203 Storage Tank Cleanup and Liability Kellie Scott*
' Considerations Robert W. Wells, Jr.
204 Pollution Issues Related to the Drycleaning George F. Gramling, I1I
Industry
Chapter 21 - Brownfields
) Betsy Hewitt*
21.1 Brownfields Overview Randy J. Miller, IT*
F. Joseph Ullo, Jr.
212 Brownficlds Site Rehabilitation Jefirey A. Collier
Jacob T. Cremer
Robert W. Wells, Jr.
213 Liability Protection and Economic Gary K. Hunter, Jr.*
' Incentives for Brownfields Ralph A. DeMeo*
Chapter 22 - Due Diligence
21 Environmental Considerations for Evan M. Goldenberg*
' Corporate and Real Estate Transactions Joseph D. Richards
299 Working with Environmental Consultants | Mary F. Smallwood
' in Conducting Environmental Due Frederick L. Aschauer, Jr.*
Diligence Nicole J. Poot*
Chapter 23 - Air Quality
Joseph A. Brown*
231 Overview of Air Quality Regulation in Andrew E. Holway *
' Florida Peter C. Cunningham
Paula L. Cobb
230 New Source Review and Air Construction | Angela R. Morrison™
' Permitting Brian J. Accardo*
%
233 Title V Air Operation Permits Josep h A. Brown
Patricia Comer
Robert A. Manning
23.4 Permitting Sources of Air Toxics Joseph A. Brown*
Andrew E. Holway*
Joseph A. Brown*
35 Clean Air Act Compliance and Andrew E. Holway*

Enforcement

James S. Alves
Gabriel E. Nieto

53




ELULS | THE FLORIDA BAR

ELULS TREATISE INDEX

Robert A. Manning

23.6 Acid Rain Program Joseph A. Brown*
Andrew E. Holway*
Chapter 25 - Land Use Regulation
251 Land Use Planning and Zoning in Florida: | Erin J. Tilton
' An Overview Nicole A. Neugebauer
The Environmental Land and Water
257 Management Act of 1972 -- Developments | Thomas G. Pelham
) of Regional Impact and Areas of Critical David L. Powell
State Concern
) Sidney F. Ansbacher*
253 Spot Zoning David M. Layman
. . Jeffrey S. York
254 Variances Under Florida Law Sidney F. Ansbacher
25.5 Nonconforming Uses and Structures Sidney F. Ansbacher
. Erin J. Tilton
25.6 Planned Unit Developments Nicole A. Neugebauer
Determinations of Need in Florida
25.7 Electrical Power Plant and Transmission Robert Scheffel Wright
Line Siting Proceedings
258 The Role of Community Development Jere L. Earlywine
' Districts in Florida Katie S. Buchanan
Chapter 26 - Billboards and Signs
26.1 Regulating Billboards and Signs: First William D. Brinton
Amendment Considerations Cristine M. Russell
Meredith D. Crawford
26.2 Regulation of Billboards William D. Brinton
Cristine M. Russell
Meredith D. Crawford
Chapter 27 - Preserving Historic Resources
27.1 Summary of Florida Historic Preservation | Timothy McLendon
Law
27.2 Constitutional Issues in Preserving Historic | John K. McPherson

Resources through Local Land Use

Controls
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ELULS TREATISE INDEX

Chapter 28 - Impact Fees

28.1 Impact Fees in Florida Mark Watts
Michael J. Woods
Robert C. Volpe
C. Allen Watts
Chapter 29 - Transferable Development Rights
29.1 Introduction and General Overview of Brian D. Kenyon*
Transferable Development Rights Patrick W. Maraist
29.2 Contract and Conditional Zoning Jacob T. Cremer*
Jessica M. Icerman*
Nicole A. Neugebauer*
Chapter 30 - Inverse Condemnation
30.1 Overview of Inverse Condemnation Alan W. Roddy
30.2 Procedural Considerations and Types of Robert P. Banks
Constitutional Challenges to Government | Julia C. Mandell
Regulation, Including Inverse Aaron Tandy
Condemnation Claims
30.3 Private Property Rights Protection Ronald L. Weaver
Legislation: Statutory Claims for Relief Darrin Quam
from Governmental Regulation Joni Armstrong Coffey
Kristofer D. Machado
30.4 Physical Invasion and Injury to Property Christopher P. Benvenuto*
Robert P. Banks
Julia C. Mandell
30.5 Federal and State Standards Governing Robert C. Apgar
Exactions, Impact Fees, and Permit Adam G. Schwartz
Conditions
30.6 Temporary Regulatory Takings Derek V. Howard*
Thomas J. Baird
Ashlee A. Richman
30.7 Inverse Condemnation: Overview and Peter Waldman*
Damages Joana Thomson*
Marjorie Student
Susan L. Trevarthen
30.8 Takings Claims Involving Historic Robert C. Apgar

Preservation Laws and Regulations

Adam G. Schwartz
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Chapter 31 - Judicial Review

31.1 Administrative and Judicial Review of Vinette D. Godelia
Land Use Decisions Erin J. Tilton

Chapter 32 - Civil Rights

32.1 Civil Rights Considerations in Zoning Stanley B. Price
Carter N. McDowell
Eileen Ball Mehta
Albert E. Dotson, Jr.
Howard E. Nelson
Brian S. Adler

A. Vicky Garcia-Toldedo
Jerry B. Proctor
Javier Avind
Cristina A. Lumpkin
Eric Singer

Wendy Frangois
Rena Kelley

Carly Grimm

Chapter 33 - Large Area Planning

33.1 Sector Plans Gary K. Hunter, Jr.
Robert C. Volpe
Robert M. Rhodes

Chapter 34 - Climate Change

34.1 "Insolation" - The Only Time "Shade" isa | Patrice Flinchbaugh Boyes
Bad Idea in Florida

* indicates Updating Author
Italics indicates Original Author
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ABOUT
ELULS

19795 - 2023

Thank you for considering a partnership with the Environmental and Land
Use Law Section of The Florida Bar. We are a 1,300+ member organization
dedicated to sharing knowledge and serving its members in the fields of
environmental and land use law. Our members include environmental and
land use law attorneys, affiliate consultants, engineers, environmental
professionals, paralegals, law faculty and students, and others interested in

environmental and land use law.

Without important partners like you, the Section would be unable to
maintain its purpose and accomplish its goals. The Section's purpose is to
provide an organization within The Florida Bar for those interested in
environmental and land use law, provide a forum for discussion and idea
exchange, and to study proposed and existing legislation affecting the
environment and use of land. Your partnership will help us grow Section
membership, expand outreach and idea exchange, provide quality continuing
legal education seminars, and continue to serve the Florida legal community
to the best of our ability.

By electing to partner with us this year, your business will receive
recognition not at a single event but all year long* — ensuring that your
contribution gets the maximum impact and reaches the audience you intend.
We thank each of you for your continued support of Section

programming and activities.
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CHOOSE ELU LS

AND SEE LONGTERM BENEFITS!

*ELULS partnership benefits will begin the day of payment and end twelve months from that date.

CONNECTIVITY

As participants in a volunteer organization, Environmental
and Land Use Law Section members do some of their best work
by networking. Partners will have the opportunity to connect
with Section members and other attorneys at various events
throughout the year.

VISIBILITY

Expand your brand visibility to over 1,400 environmental and
land use lawyers, engineers, consultants, and professionals.

COLLABORATION

Without our partners, the Environmental and Land Use Law Section
would be unable to achieve its goals and further its mission.
Collaboration is key to the success of both our organization and our
partner businesses. As an ELULS partner, your business will be able
to collaborate with professionals in Florida's legal community to
share resources, ideas, and opportunities.

TARGETED MARKETING

Partnership with the Environmental and Land Use Law Section
affords your business with outreach to a niche audience of
legal professionals across the state of Florida.
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ELULS Partnerships
TIERS & BENEFITS

Everglades

exclusively available to two (2) ELULS affiliate partners

Invited to give a thirty minute (non-marketing) presentation at the ELULS Long Range
Planning Retreat (tentatively planned for Spring 2024)

Invited to moderate and/or speak at an ELULS web-based CLE program during the
twelve month period of sponsorship

Invited to give a five -minute marketing presentation at one (1) ELULS Executive Council
meeting during the twelve month period of sponsorship

Logo featured on all routine Section email correspondence during the twelve month period of
sponsorship

Verbal recognition by sponsor level at ELULS Executive Council Meetings and Live CLE events &
during the twelve month period of sponsorship

Full page sponsor highlight in an upcoming 2023 - 2024 Section Reporter issue

Logo featured on promotional email correspondence for the Sections’ 2023 -2024 Long Range
planning Retreat

Logo featured in all ELULS Executive Council meeting materials

Logo featured in all ELULS Long Range Planning Retreat meeting materials
(tentatively planned for Spring 2024)

Logo featured on ELULS website during the twelve month period of sponsorship
Logo featured on ELULS Reporter during the twelve month period of sponsorship

Logo featured on ELULS event signage for all live in - person ELULS CLE programs during the
twelve month period of sponsorship

TOTAL INVESTMENT: $8,000



ELULS Partnerships
TIERS & BENEFITS

Apalachicola

exclusively available to two (2) ELULS affiliate partners
and two (2) law firm partners

Invited to give a fine -minute marketing presentation at one (1) ELULS Executive Council
meeting during the twelve month period of sponsorship

Logo featured on all routine Section email correspondence during the twelve month period
of sponsorship

Verbal recognition by sponsor level at ELULS Executive Council Meetings and Live CLE
events during the twelve month period of sponsorship

Half page sponsor highlight in an upcoming 2023 - 2024 Section Reporter issue

Logo featured on promotional email correspondence for the Sections’ 2023 -2024 Long
Range planning Retreat Logo featured in all ELULS Executive Council meeting materials

Logo featured in all ELULS Long Range Planning Retreat meeting materials (tentatively
planned for Spring 2024)

Logo featured on ELULS website during the twelve month period of sponsorship
Logo featured on ELULS Reporter during the twelve month period of sponsorship

Logo featured on ELULS event signage for all live in - person ELULS CLE programs during
the twelve month period of sponsorship

TOTAL INVESTMENT: $5,000
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ELULS Partnerships .
TIERS & BENEFITS

Okeechobee

exclusively available to four (4) partners

 1/4 page sponsor highlight in an upcoming 2023 - 2024 Section Reporter issue

o Logo featured on promotional email correspondence for the Sections’ 2023 - 2024 Long
Range planning Retreat

o Logo featured in all ELULS Executive Council meeting materials

« Logo featured in all ELULS Long Range Planning Retreat meeting materials (tentatively
planned for Spring 2024)

o Logo featured on ELULS website during the twelve month period of sponsorship

Logo featured on ELULS Reporter during the twelve month period of sponsorship

TOTAL INVESTMENT:



ELULS Partnerships
TIERS & BENEFITS

Indian River

exclusively available to eight (8) partners

e 1/8 page sponsor highlight in an upcoming 2023 - 2024 Section Reporter issue
e Logo featured in all ELULS Executive Council meeting materials
e Logo featured in all ELULS Long Range Planning Retreat meeting materials
(tentatively planned for Spring 2024)
e Logo featured on ELULS website during the twelve month period of sponsorship
e Logo featured on ELULS Reporter during the twelve month period of sponsorship
e Logo featured on ELULS event signage for all live in - person ELULS CLE programs during the

twelve month period of sponsorship

TOTAL INVESTMENT: $1,500

Big Cypress

available to an unlimted number of partners

« Logo featured in all ELULS Executive Council meeting materials

« Logo featured in all ELULS Long Range Planning Retreat meeting materials (tentatively planned
for Spring 2024)

o Logo featured on ELULS website during the 2023 - 2024 fiscal year

« Logo featured on ELULS Reporter during the twelve month period of sponsorship

« Logo featured on ELULS event signage for all live in - person ELULS CLE programs ELULS
Reporter during the twelve month period of sponsorship

TOTAL INVESTMENT: $500
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THE ENVIRONMENTAL AND LAND USE
LAW SECTION OF THE FLORIDA BAR

2023 - 2024 PARTNERSHIP AGREEMENT

COMPANY NAME:
(as it should appear on promotional materials)

ADDRESS:

CITY: STATE:
EMAIL:
CONTACT: PHONE:

Please email company logos in JPG or PNG format to Whitney Bledsoe at wbledsoe@floridabar.org.

RETURN COMPLETED FORM & PAYMENT

Whitney Bledsoe ELUL Section Administrator, The Florida Bar
651 E. Jefferson Street , Tallahassee, FL 32399 #

(850) 561 -5633
wbledsoe@floridabar.org

N

THE ENVIRONMENTAL AND LAND USE LAW SECTION OF THE FLORIDA BAR

-~

INTERNAL USE ONLY:
APPLY TO 931-9310-23100-00000-3351



THE ENVIROMMENTAL AND LAND USE LAW SECTIOW OF THE FLORIDA BAR

MEMBERSHIP APPLICATION

ENVIRONMENTAL AND LAND USE LAW SECTION
WEBSITE: WWW.ELULS.ORG

NAME:

EMPLOYER/AGENCY/LAW SCHOOL:

ADDRESS:

CITY/STATE: Z1P CODE:
PHONE:_( ) E-MAIL ADDRESS:

FLORIDA BAR NO: DATE OF ADMISSION:

PROFESSIONAL SPECIALTY(IES)/AREAS OF INTEREST:

CHECK ALL COMMITTEES OF INTEREST TO YOU:

[0 AFFILIATE MEMBERSHIP 0 YOUNG LAWYERS

O CLE 0 LAND USE

O ELUL TREATISE O POLLUTION ASSESSMENT, REMEDIATION
O FELLOWSHIPS 0 NATURAL RESOURCES

O LAW SCHOOL LIAISON O ENERGY

O FL BAR JOURNAL COLUMN 0 MEMBERSHIP

[0 SECTION REPORTER 0 PUBLIC INTEREST

MEMBERSHIP OPTIONS / DUES

The Florida Bar dues structure does not provide for prorated dues; your Section dues cover the period from July 1 to June 30.
Your application and check should be mailed to The Environmental and Land use Law Section, The Florida Bar, 651 E.
Jefferson Street, Tallahassee, FL. 32399-2300.

I AM... (check one) MEMBERSHIP OPTION ANNUAL DUES
ATTORNEY — Admitted to Florida Bar $40
AFFILIATE — Professionals and Faculty $50
AFFILIATE - Students $20

I understand that all privileges accorded to members of the section are accorded affiliates and law students, except that affiliates
may not advertise their status in any way, and neither affiliates nor law students may vote, or hold office in the Section or
participate in the selection of Executive Council members or officers.

CERTIFICATION: I hereby certify that I have never been denied admission to any bar, or been the subject of any proceeding
questioning my moral character, disbarred from any legal bar, convicted of a felony, expelled from any University or Law
School, or investigated for fraud, misappropriation or mismanagement of funds.

SIGNATURE: DATE:
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ELULS

Call for Articles

Want to contribute to the ELULS Reporter? We are always looking for new content from our
members and can be flexible with formatting, length, and style of articles. Article submission
due dates for each triannual issue in 2024 are listed below.

February Issue - Articles Due January 27
June Issue - Articles Due May 26
October Issue — Articles Due September 29

Submit your articles to Christopher Berg (Christopher.berg@gray-robinson.com) or
Derek Howard (howard-derek@monroecounty-fl.gov) today!

This newsletter is prepared and published by the Environmental and Land Use Law Section of

The Florida Bar.
Robert Volpe, Tallahassee .......... ... ... . . . ... Chair
Malcolm Means, Tallahassee . . .............. ... ... ......... Chair-Elect
Lauren Brooks, Tallahassee . ........... ... ... . . . . .. Treasurer
Brendan Mackesey, Clearwater ...................ciiiniinnn... Secretary
Josh Coldiron, Tampa . ............................. Immediate Past Chair
Derek Howard, Key West . . .. ... .. .. Co-Editor
Chris Berg, Tampa .. ... . Co-Editor
Kaylon Dobson, Tallahassee .. .............................. Graphic Artist
Whitney Bledsoe, Tallahassee .. ....................... Section Administrator

Statements or expressions of opinion or comments appearing herein are those of the contributors
and not of The Florida Bar or the Section.
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